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. ORDER (oral)
JUSTICE M.S. SULLAR, MEMBER (J)
i

The challengie in the instant Original Application (OA),
preferred by applifcant, Amanat Mann, IPS, Daughter of Sh.
Mohinder Singh Mann, is to the impugned order /
Notification datedf7.5.2014 (Annexure A-14), whereby, she
was allotted Uttar ]i’radesh cadre.

2. The m%ttrix of the facts, culminating in the
commencement, rélevant for disposal of the present OA and
exposited from th‘fé record, is that the Union Public Service

Commission invité"d applications for filling up posts in Indian

!
Civil Services, for f;Fhe year 2012, by way of an advertisement

dated 11.02.2012 ?»(Annexure A-7). In pursuance thereof, the
applicant, applied;_ for recruitment to All India Services, vide
application dated %{.‘Nil (Annexure A-8). She opted Punjab as
her 1st preferencé, State of Haryana as 2nd preference and
Union Territories ais 3rd preference.

3. Having $uccessfully completed the recruitment
process, although i,éhe secured merit/rank position No.194, in
All India Merit, bpt she was ranked at 1st, as far as, Indian
Police Service (forgfshort “IPS”) candidates were concerned, in
her home State of; Punjab. No other candidate, was stated to
have secured, mo;”re marks belonging to any category, than

. |
that of the app]icafh't, in the pointed selection.

4. As a cor%sequences of the merit, the applicant was
1ssued appointmefnt letter dated 14.8.2013 (Annexure A-10)

to the IPS and g:‘iwas sent for training vide letter dated
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i |
20.11.2013 (Anne%(u're A-11). Consequently, she joined for
training in Police Aiif{cademy at Hyderabad.

5 The ca%e set up by thle' applicant, in brief, in so far
as relevant, is thaftk, the vacancies in cadre to be filled by way

of each competiti\%e examination, have to be crystallized by

] |

i )
Governments. The Central Government wrote a letter dated
1

the Central Govérnment, in consultation with the State

22nd May, 2013 (/}innexure A-12) to all the States, intimating

its proposal for di?stribution of the vacancies in the cadre of
i

IPS, which were to be filled by way of Civil Services

Examination, 201f2 (for brevity “CSE 20127). In this manner,

I
|

the Central Gove}fmment had recommended for grant of 5

| .

vacancies, to theiState of Punjab. In pursuance thereof, the
!

Central Governmént, framed Roster dated Nil (Annexures A-

4
i

13) for determina‘%fion of categorization of vacancies to be filled

iii ;
up, in the IPS cadre through CSE, 2012,
|
I‘
6. Accordil;%!)g to the applicant, as per the roster, the
|

category for whic*ﬂl the post has to be earmarked, was based

; - : R
upon the rank se‘i‘;(i':ured by a candidate, and the roster was to

Il
operate in such za way, that no two consecutive posts were

!

being filled up fjf—?om amongst the Other Backward Classes

| |
(OBC) reserve car;"ﬁdidate's, and the roster was to operate in
I

if

i ) : . :
‘where due representation was given to all
! _

(3

the categories i.ej un-reserved as well as reserved categories.

|

Though both thje Insider ‘vacancies were allotted to the

such a manner,

]

candidates beloéging to OBC, but since only one OBC

!
{
!
i
i
H
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candidate was avallable, resultant 2nd Insider vacancy was

1 4

wrongly given to Scheduled Caste (SC) candidate.

f«»

7. The case @f the applicant, further proceeds, that she

B i s = Y.

was at rank/posﬁhon no.l, in her Home State cadre, in

A
-

general category, }?in IPS cadre. Since there were 5 seats
!
{

allocated to the cadre of Punjab, she has the preferential

i
claim in her Home_';{State. However, she was shocked to see

the impugned not{iﬁcation dated 7.5.2014 (Annexure A-14)

wherein, she was illegally allocated the cadre of Uttar

Pradesh, instead of her Home State of Punjab. She was
| ,
further shocked to isee that, in so far as State of Punjab was

is
Lt

|
|
]
¢

concerned, all thei4 seats had been filled up from amongst

_,j

reserved cand1dates‘~l and both Insider vacancies were filled up
L

by reserved catego%y i.e. Respondents No.5 and 6, which

T—

! ; ; ;
amounts to 100‘3 reservation, which 1s not legally

permissible. t
I

8. Aggrleved hereby, the applicant has instituted the
;1:l
instant OA, challengmg the impugned notification, Annexure

- A-14, relating to herw allotment of U.P. Cadre on the following

grounds :-

}
L

(1) That the impugne’d notification is liable to be set aside to the
limited extent, as prayed for by the applicant, on the short
ground that by May of the said Notification, the respondents
have reserved 100% of the posts i.e. 4 in number for the
reserved categorlge% of OBC/SC/ST. This hundred percent
reservation of posts in a cadre, is clearly impermissible and
contrary to the we]l settled principle of law, as laid down by
the Hon'ble Supreme Court of India in a plethora of
judgments as fan back as in the case of Indra Sawhney
Versus Union oﬁ India, 1992 Supp (3) SCC 217. Hon'ble
Supreme Court has held that, though the reservation 1is
permissible so as to advance the cause of reserved /

- backward classeg but under no circumstances, could
reservation exceed 50% of the total number of seats.
However, by way of the impugned Notification, the

2,
J
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respondents have reserved 100% of seats in the cadre i.e.
State of Punjab for the reserved categories. This action is,
therefore liable to be set aside on this short ground alone.

That still further it is submitted that the action of the
respondents is also liable to be set aside on this short ground
that the same is/in derogation to the Rule 9 of the Indian
Police Service (Appointment by Competitive Examination)
Regulations, 1955. As per the mandate of the aforesaid Rule,
under no Circurrljstances, could reservation exceed beyond
22-1/2% 1.e. 15% for Scheduled Castes and 7-1/2%
Scheduled Tribes, respectively. In the impugned selection, 2
out of 4 posts have been given to the category of Scheduled
Castes / Scheduled Tribes thereby making the reservation to
50% for the aforesaid categories. Not only this, even the
reservation for the OBC which in no circumstances could
have been beyor‘ﬁd the prescribed quota of 27% has been
breached, in as much as, 2 out of 4 seas have been given to
the said category thereby amounting to 50% for this category
as well. Therefore, the impugned notification is also liable to
be set aside on th%s ground as well.

That still further, it is submitted that even if an argument
was to be raised by the State so as to support the Notification
to the extent that the said reservation.of seats was done
keeping in view the backlog of the reserved vacancies, even
under those mrcumstances the said argument cannot be
sustained in the wake of Sub Rule 3 of Rule 9 of the aforesaid
Rules. As per the'said sub rule, in case there is a backlog of
vacancies for the .reserved categories, then the said backlog
was to be filled up in a subsequent examination but by
treating the same‘L as a separate and distinct group separate
from the vacancies, which were being filled up under the Sub
Regulation aforesaid. In the Advertisement, there is not even
a whisper that any of the seats so filled up belong to the
backlog of vacancies for the reserved categories. Therefore, on
this short ground also, the impugned Notification is liable to
bé quashed. :

|
That still further; it is submitted that though the intent of
providing for reservation for the reserved categories was for
their advancement in social / public life, the same could not
be extended to st};ch a possibility where it encroaches upon
the right of those candidates in the General category to
compete for the said posts. Therefore, the Hon’ble Supreme
Court of India, has time and gain, emphasized that the quota
for reservation should be applied to each year and each
selection 1rrespect1ve of the number of vacancies and / or
number of vacancies for the reserved categories. In fact while
dealing with 31m11ar provision, the Hon’ble Supreme Court in
the case of M. Nagaraj and Others Vs. Union of India etc.
(2007 AIR SC 71) has clearly held that the bench mark for
every selection, has to be the posts advertised in such
selection and, therefore the reservation, as permissible, has
to be calculated on the basis of that selection alone. That
would be the only possible way in which Article 16 (4) and
16(1) could be harmoniously construed. The respondents in
the instant case, Vhowever have completely ignored this well
settled proposmon of law and have allocated 100% of posts in
the cadre of the applicant to the reserved categories, thereby
amounting to100% reservation. The impugned Notification is
liable to be quashed even on this ground also.
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That it is further stated that Cadre Allocation Policy for the
All India Civil Ser\nces as notified on 10.04.2008, clearly
states that a candldate who is selected on general standards,
shall be eligible for allocation against the insider unreserved
vacancy, as per His merit and preference. The relevant rule of
the policy is reprroduced herein below for the kind perusal of
the Tribunal.

“6. A candidate shall be allotted to his Home Cadre
or any other éadre as the case may be, on the basis
of his merit, preference and vacancy avarlable at his
turn in his category

A careful perusal jof the above rule indicates that a candidate,
who is higher in merit, shall have a preference for the
allocation of his cadre and in the instant case, the applicant
securing merit pdsition No.l, in the State of Punjab, and as
per the preference given by her while filling up her
application form for the allocation of the State of Punjab as
her Home Cadre,:was entitled to allotment of Home State. It
is pertinent to mention here that the applicant is holding
Rank No. 1 in thé merit position in the State of Punjab was
not allocated the cadre, as per her choice, and rather
candidates lower 1n rank position than that of the applicant
have been allocated the home cadre. On this ground also, the
present applicatioh deserves to be allowed.

That further, it is !submltted that a careful perusal of the 200
point roster to the IPS depicts that No. 2 consecutive posts
can be allocated to the OBC, since the whole purpose to
maintain the roster by the system for allocation of vacancy is
defeated if consecutive posts are being given to the same
category. Hence, on this ground also the present application
deserves to succeed.

il

That further, it is iil‘»also stated that from a careful perusal of
the allocation of cadres for the State of Punjab, it is learnt by
the applicant, that both the insider vacancies were allocated
to candidates belongmg to the OBC. It was in the case that
since both vacancres were allotted and there was only one
candidate of the @BC the second vacancy as per rules /
policy was then glven to the candidate belonging to SC. It is
asserted at this stage that both these candidates are much
below in the merit position and rank than that of the
applicant and even the applicant, who is at merit position
No.1 in the State of Punjab, has not been given preference as
opted by her and rather candidates below in rank have given
insider cadre of the State of Punjab. Hence, on this ground
also, the present apphcatlon is liable to succeed

That further, it rs stated that as per the letter dated
31.05.1985, and also from a constructive reading of the
judgment and the law laid down in C.M. Thri Vikrama Varma
v. _Avinash Mohantv reported as (2011) 7 SCC 385, the
Hon‘ble Supreme Court again held that the allocation of
insiders has to be .taken in consideration with Para 3 (3) of
the letter dated 31 5.1985 which states that preference
should be given in aJlocatron of the insider strictly according
to their ranks, subject to their willingness to be allocated to
their home States..The Hon’ble Apex Court also held that
deviation from the 6% permissible quota of the 27% for OBC
candidates is violative of the principles laid down in Article

<0
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14, 15 and 16 ofthe Constituton of India. The Apex Court
also held thatﬂ any reservation beyond the sanctioned
strength and as per the law laid down, are violative and
should be quashed In the present case, all the vacancies
arising for the ! year 2012, have been filled by reserved
candidates, Wthh amounts to 100% reservation. Thus, on
this ground also this Original Application deserves to

succeed.
"

9. Levelling a \f}ariety of allegations, and narrating the
sequence of events ;n detail in all, applicant claims that being
at position of Merit c%tt No.1, in IPS, and her first preference in
the application was{Punjab, she was entitled to be allocated
her Home State of | Punjab in view of Indian Police Service
(Cadre ) Rules, 1954 Indian Police Service (Appomtment by
Competitive Exami}lation) Regulations, 1955 and the
Memorandum / Insfructions dated 30/31st May, 1985 and
10.4.2008, as amen(ied from time to time. On the strength of
the aforesaid grouncélls, the applicant seeks to challenge the
impugned notificati(j;n (Annexure A-14), in the manner,
indicated he.reinabovié.

il

10. Sequelly, ::wthe contesting respondent No. 1 has
refuted the claim of the applicant and filed a written
statement, wherein :i:it was admitted that the applicant
qualified the CSE, i2012 and secured 194th rank in un-
reserved category, 1%‘ rank in IPS cadre, and her first
preference was State ;sOf Punjab. However, it was pleaded that
the total intake from ’éhe CSE, 2012 was 150, out of which 75
were for un-reserved,;§41 for OBC, 23 for SC and 11 for ST
and, it was divided ani*‘;ongst IPS cadres, by using an objective

formula for the purp(ése of proportionate distribution of the

candidates, amongst %gihe cadres. All the cadres are given
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!
i

equal consuieratlon Vacancies are further divided between
various categories argd between insiders and outsiders, on the

« \
'J’

" basis of the 200 pomt vacancy roster, maintained at the level
of each cadre, and ﬁfhe 30 point Insider — Outsider Roster, 30

Point Reserved Ros‘t}icr and 30 Point SC, ST Rosters.
|

11. However,l it was acknowledged by the contesting

respondent that tot%él 5 vacancies, 1 un-reserved, 3 OBC and
?

1 ST were ear- marked for State of Punjab. But, un-reserved

L

vacancy frorn Punjab cadre ‘was reduced and was added to

was admitted that Regulation 9 provides

1

that if sufficient ri%l‘mber of candidates, who are members of

OBC category. It}

R e v

|
the SC/ST, are not?{available for filling up all the vacancies so

'i
reserved, the VacarLl[mes not so fllled shall be treated as back

log vacancies.

12. L1kew1se . the contesting respondent no.1 has tried

that the reserved seats were allocated to

R e e

to further explaln A

the State of Punjat{q, to ensure equitable representation to the

various categorles,[and not to exactly implement the policy of

reservation per- se at the level of cadre. In a particular
i

examination, the 'g{vacancies for a particular cadre may not
[}

exactly correspon%l to the reservation criteria, as the post

it

based vacancy rosif;‘lters are maintained, on the basis of actual
I

filling up of slots.; In all, according to the respondents, the

distribution of th posts to the State of Punjab, was carried

?
;

out to ensure eqi}iitable representation to various categories.
i
It will not be ou%t of place to mention here. that, virtually

acknowledging the factual matrix and reiterating the Vahdlty

‘\

b

ety

SL”
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of the impugned r%iotification, the contesting respondent has
stoutly denied all cé’ther allegations and grounds, contained in
the OA and pr.ayed;for its dismissal. It will not be out of place
to mention here thét, as nobody appeared on behalf of private
respondents No.5 :.»‘& 6 to contest the cause of applicant,
despite service, so %:x—parte proceedings were ordered against
them on 9.7.2015, py this Tribunal.

13. Controveléting the pleadings of the reply filed by the
respondents and rei?terating the grounds contained in the OA,
the applicant has fi?i_ed the rejoinder. It was explained by the
applicant in the reij'oinder that the 2nd insider vacancy of
OBC, could not begfilled by insider OBC candidate, due to
non availability of (;)BC insider candidate. However, two SC-
candidate-s, with Rairi‘lk No. 682 and 724, were available, the
senior most SC can%lidate with Rank No. 682 was allotted to
Punjab against un—if‘:_ﬁlled OBC insider vacancy. Thus, un-
reserved insider va(gancy, which fell in the Punjab Cadre of
year 2012, was coniiverted into OBC insider category. Since
there was no OBC iri’isider category candidate available, same
was, thereafter, givé‘n to SC insider category candidate 1i.e.
respondent no.6. Ac%i_cording to the applicant, there was an
excess of more than ‘1 5% in the SC category. Affidavits dated
22.7.2015 and 7.].6.2015 filed by the respondent clearly
proves the fact that,% as far as allocation to Punjab Cadre is
concerned, that slo‘ig- No. 53 was available for un-reserved

i _
category for insider cfjuota. In this manner, the applicant was

entitled to be allotté‘;d Punjab Cadre. Thus, she prayed the
i

i
i

3%
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acceptance of the;OA. That is how, we are seized of the
matter. :
]

14. Having h:i;eard the learned counsel for the parties,
having gone thro:ugh the record with their valuable
!

assistance, and after bestowal of thoughts over the entire
l\

matter, we are of the firm view that the instant OA deserves
i

to be accepted, for the reasons, and in the manner,
)

mentioned herein bélow.
i

15. What canr";iot possibly be disputed here is that, after

successfully completing the recruitment process, the
applicant secured merit / rank position No. 194, in All India

Merit, and she was‘{ ranked at 1st position, as far as IPS
candidates are concérned, in her home State of Punjab. No

other candidate wa§ stated to have secured more marks,

ol
o

belonging to any cat‘{egory,vthan that of the applicant in the
CSE, 2012. As a co%lsequences thereof, she was issued

A

appointment order éiated 14.8.2013 (Annexure A-10), was
sent for IPS training 'ivide letter dated 20.11.2013 (Annexure
A-11) and she joiﬂed for Training in Police Acade£ny at
Hyderabad. |
16. The All In:i'dia Services are governed by All India
Services Act, 1961 (hé_,reinafter referred to as “Act”). Section 3
of the Act empowers the Central Government to frame rules
for the regulation of r%écruitment and conditions of service of
persons. In exercise i%of powers, the Central Government, in
consultation with the i‘Government of States, framed Indian
Police Service (Recri'pitment) Rules, 1954 (For brevity
:

|
¥
s

:

>
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“Recruitment Rulfes”). Rule 7 of the Recruitment Rules
provides for recruifment, by way of appointment / competitive
examination. Rulej‘ 9 postulates the reservation of vacancies
for Scheduled Célstes and Scheduled Tribes candidates.

According to thié rule, 15% and 7-1/2% of the available
g

vacancies shall be reserved for candidates who are Members

of the ScheduledQCaste / Scheduled Tribe. They are to be

considered for appf':ointment in the order in which their names

appear in the list./ Rule 9 (3) further posits that, if sufficient

number of candic‘i_iate,s, who are members of the Scheduled

it
!

Caste / Schedulec@i Tribes, are not available for filling of the
vacancies so resérved, vacancies not so filled, shall be

treated as back 1}og vacancies and carried forward to the
i
subsequent examination, until they are filled. It has been

specifically providéd therein that the backlog vacancy shall be

|

treated as distjz"nct group, separate from the current
i

vacancies, reserved under the said Regulation. That means,
)

for the members of the Scheduled Caste / Scheduled Tribe,

i

the reservation, under any circumstances, could not exceed

22-1/2% and if tké’,iere was backlog of vacancy, the same was

to be treated asﬁ‘separate block and not filled from the
current vacancy, that were advertised.
17. Not only that, the Central Government, after

consultation with the States, also framed Indian Police

Service (Cadre) é%Rules, 1954 (for short “Cadre Rules”)
(Annexure A-2). ﬁ‘he Cadre Rules defined ‘Cadre Officer’ as a

member of the IPé, and ‘cadre post’ means, any of the posts,

)

j
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{

specified under item 1 of each cadre, in schedule to the

Indian Police Service (Fixation of Cadre Strength) Regulations,
1955. Rule 4 of the Regulations provides strength of cadre
and according to fule 4 (2), the Central Government shall, at
the interval of eve%'y five years, re-examine the strength and
composition of eailich such cadre, in consultation with the
State Government! or the State Governments concerned, and
may make such jalterations therein, as it deems fit. The
allocation of cadre officers to the various cadres, shall be
made by the Cer,i%‘tral Government, in consultation with the
State Government! or State Governments concerned, as per
rule 5 of the Cadne Rules. In order to supplement the fule
and to clarify the]vacancy position to be filled up from each
category, the Central Government issued. instructions dated
30/31.5.1985 (Annexure A-3). The position of cadre
allocation was funther clarified vide Memos dated 10.4.2008

(Annexure A-4), clated 21.4.2011 (Annexure A-5) and dated

15.6.2011 (Annex1,|1re A-6).

18. It 1s n?t a matter of dispute that the Central
Government had j recommended for grant of 5 vacancies to
the State of Punjab, as per letter dated 22.5.2013 (Annexure

A-12). According [to the applicant, as per the impugned

Notification  dated 7.5.2014 (Annexure A-14), only 4
vacancies were allotted to the State of Punjab. It will not be
out of place to mention here that in fact 5 vacancies were
filled, in Punjab! quota, 4 by way of Notification dated

7.5.2014 (Annexure A-14) but one vacancy was notified vide

%o
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separate Notificat;ion No.I-12015/1/2012-IPS.IV dated 9th
May, 2014, where%by Ms. D. Sudarvizhi, with Rank No. 343,
was allotted Punjaé_l; Cadre, in OBC reserved quota.

19. As is evi%dent from the record, that in pursuance of
the Recruitment Rules and Cadre Rules, the Central
Government has' framed Model 200 point roster of
Reservation, deterl{mination of categorization of vacancies, to
be filled up in th(ii IPS, through CSE 2012 (Annexure A-13).

1

Admittedly, the Central Government has exhausted the

I
reserved quota upito the Sr. No. 52 of the Model Point Roster
(Annexure A-13) aé’fnd next post, i.e. at Sr. No. 53, falls to the
share of the un—re%erved category of CSE, 2012. It is a matter
of record that the?iapplicant secured 1st position in IPS cadre
and her first choicée of State is home State of Punjab. In that
eventuality, the ;‘respondents were duty bound to allot Slot
No. 53, to the ail?plicant, out of insider quota of State of
Punjab. VNo explar;iation, much less cogent, is forthcoming on
record on behalf oi”f the respondents, for conversion of insider
quota of Un-reserved to the reserved category.

20. There 1s yet another aspect of the matter, which
can be viewed en:’tirely from a different angle. As indicated
hereinabove, the %‘Central Government, has actually allotted
five vacancies to;the State of Punjab, as per notification,
Annexure A-14 and 5th slot was allotted to Ms. D. Sudarvizhi,
with Rank No. 343, in OBC reserved quota, vide Notification
No.I—lQOlS/l/QOﬂQ—IPS.IV .dated oth May, 2014. All these

posts were filled up as under :-
:fl
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S | Cate- | Candidate’s ' name & | Home State | Cadre

N | gory | Ran¥ Allotted
1. | OBC | D'Sudarvizhi (343) Tamil Nadu Punjab-6
2 | OBC | Surehdra Lamba (381) | Rajasthan Punjab-4
3 | OBC | Sharanjit Singh (402) | Punjab Punjab-1
4 | SC Knwardeep Kaur (682) | Punjab Punjab-1
g | 8F Bhagirath Singh | Rajasthan Punjab-5

Meaning thereby,

were filled

Meeria (724)

from

all the 5 allotted vacancies to Punjab State

the reserved categories of LBC B0 8T,

which amounts to 100% reservation, which is not legally

permissible.

21. The learned counsel for the respondents has not

disputed that all

reserved candidat

filled by reserved

this manner, th

vacancies in exce

the 5 seats have been filled up from the
es and both the insider vacancies were aléo
category i.e. respondents No.5 and 6. In
e respondents have filled the reserved

ss of their fixed quota, as contemplated

under Rule 9 of the Recruitment Rules, which provides that

in pursuance of the rule 7 of the Recruitment Rules, 15% and

7-1/2% of the a

candidates, who
Scheduled Tribes

22. Likewis
respondents, is t
reserved category
various categorie

P

[

sustained. Lea
miserably failed |

respondents appl

wailable vacancies, shall be reserved for

are members of the Scheduled Castes and

respectively.

e, the feeble explanation, put forth by the

hat all the vacancies were filled up from
| to ensure equitable representation to the
s, is speculative and cannot legally be

rned counsel for the respondents has

to indicate, how and in what manner, the

1ed so calléd objective formula, for purpose
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-of proportionate distribution of the candidates amongst the

cadres. Moreover, it remains unfolded mystery that, what

| prompted the respondents to convert un-reserved slot No. 53

_to the reserved cafegory, and then fill in all the posts from

reserved category candidates against the Roster, that too, in

" excess of their quota, amounting to 100% reservation, which

is not legally permissible in view of the law laid down by the

Hon’ble Apex Court‘ in the case of Indira Sawhney Versus

~ Union of India, 1992 Supp (3)SCC 217, even if there was

back log of reserved category candidates.

23. Assuming for the sake of argument, if sufficient
number of Qandidates of reserved category are not available,
then such vacancies have to be treated as back log, and
carried forward to the subsequent examination, unless they
are filled: It has been specifically provided in Regulation 9(3)

that even the back log vacancy shall be treated as distinct

group, separate from the current vacancy, reserved under
Regulation 9(1).
| 24. This isfnot the end of the matter. Admittedly, one
unreserved vacancy along with 3 OBC vacancies and 1 ST
vacancy was identified for Punjab cadre at the time of Civil
Services examination, 2012. It was only much later in the
month of April 2014 that the MHA resorted to tinkering with
it with a legitimate objective of creating in the state cadres as

close a balance as was envisaged at national level.," The

respondents have tried to explain the same as follows:-

"7&\
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«6. All the officers appointed to the Indian Police Service
under DR quotfa are allocated to a distinct cadre by
Ministry of Ho'mfg Affairs in the Government of India as per
the provisions oﬂ Recruitment Rules framed by Department
of Personnel & Training.

¥ That a 200-point running vacancy-based-roster
showing SC/STVOBC/UR points is maintained for each

cadre properly and used for determining the vacancies of -

various categor'fzi:es (SC/ST/OBC/UR) in each cadre. The
accounting in this roster is done on the basis of actual
filling up of the{roster point.

8. The purpose of maintaining the aforesaid roster at the
level of the cadres is to ensure equitable representation to
various categories and not to exactly implement the policy
of reservationfiper se, at the level of cadre, for it would
not be possiblé to achieve simultaneously the prescribed
percentage of rEservation in the intake both at the level of
country and at the level of cadre. Implementation of
reservation pdﬁicy on the total intake of service in a
particular yeaﬁv would be a mandatory feature. Hence,
while determining the category-wise vacancies
(SC/ST/OBC/ﬂUR) in a cadre for a particular year, if the
sum of the vacancies in category for all the cadres is
greater than} the total vacancies in that -category
determined by]operating the roster on the total vacancies
(intake) for the service in that year, the vacancies in the
cadre(s) having the highest excess (on a percentage basis)
in that categoly as per the roster for that cadre (s) would
be reduced so| as to match the sum of vacancies in that
category for all the cadres to the total vacancies in the
service for that category. Similarly, if the sum of vacancies
in a category| for all the cadres is less than the total
vacancies in Lthat category determined by operating the
roster on the total vacancies (intake) for the service in that
year, the vacancies in the cadre (s) having the highest
shortfall (on a‘]percentage basis) in that category as per the
roster for thaé't cadre(s) would be increased to match the
sum of the total vacancies in the service for that category.

9. Thereafter Jthe insider and outsider vacancies in a cadre
are determinéd on the basis of the insider-outsider roster
with points as follows : 0—1-0_-031—0 and so on, SO as to
facilitate the maintenance of the ratio of 1:2 between the
insiders and ithe outsiders. Depending on the actual filling
of the insider vacancies, the ratio between insiders and
outsiders in a cadre at any point of time may, however, be
less than 112. There would be the following insider-
outsider rosters for each cadre: first, for determining the
total insiders and outsiders vacancies in the cadre;
second, for ] determining the OBC insider / outsider
vacancies an"d the SC/ST insider / outsider vacancies; and
third, for determining SC insider / outsider vacancies
and ST insider / outsider vacancies. In the first step, the
total insider / outsider vacancies in a cadre are
determined on the basis of the first roster for the cadre. In
the second step, the OBC insider / outsider vacancies and
the SC/ST (as one block) insider / outsider vacancies are
iitgrir;”’;gg ?ansttll‘iebast};:g téle se%ond roster for the cadre.
and the ST idsider 7 Steiden vam & § “liElinr Sesmices
the basis of the t}:lird roster efr e I o] any
> U ster for the cadre. The UR insider /

(OA No.060/00480/2014)
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outsider vacancies for the cadre are determined by
subtracting theﬂ total reserved insider and the total
reserved outsider vacancies from the total insider
vacancies and the total outsider vacancies respectively.
The accounting ih the rosters (for total vacancies as well as
category-wise vacancies) is done on the basis of actual
filling”.
i
I

25. We may fnot perhaps have any quarrel with this

objective and we are also inclined to appreciate the practical

difficulties in ensuﬁiring the same. However, a plausible and
legally sgund explajynation needs to be offered-for each change
that the MHA has made in the category ‘wise identified
vacancy in each” cadre. Such an explanation is not
forthcoming anywl;llere in the written statement except for the
general assertion tghat an effort has been made to achieve the
respective proportgonate representation of various categories
in each cadre. Werdo not find the explanation either detailed

!
or adequate to justify such changes and also the legality of

this exercise. In fact, the respondents are silent about the
legal sustainabilit;y of making these changes and diversions
from one category to another when the advertisement itself
was based on cadre wise vacancy position collated by MHA,
which is not legally admissible.

26. It is not, a matter of dispute that there is not even
whisper in the aﬁdvertisement that any of the seats so filled

|
up, belong to only reserved category candidates. It has been

held by Hon’ble Supreme Court in the case of M. Nagaraj and

Others Vs. Union of India, 2007 AIR SC 71, that the bench

mark for every selection has to be the posts advertised in

such selection an}d, therefore, the reservation as permissible

i
b

i
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has to be calculatéd on the basis of that selection alone. That
i

[
1]

would be the onlygpossible way in which Article 16 (1) and 16
j :

(4) could harmorf‘iiously be construed. Hence, the contrary

:

E ,
arguments of the iflearned counsel for the respondents deserve

i ,
to be and are hergeby repelled and ratio of law laid down by
;

the Hon’ble Ape)?g Court in the indicated cases, mutatis
(I |
1

mutandis, is applicable to the present controversy, and is a
11

complete answer t%o the problem in hand.

t
27. Likewisjé, the principal argument advanced by

learned counsel fgor the respondent no. 1, Ministry of Home

Affairs, in diverti%lg the UR vacancy to OBC vacancy is to
L :

restore the imbalai;hce within thve_ cadre amongst UR, OBC, SC
li

and ST. As a l%)gic'al consequence of this exercise, the

I
Ii

3

outcome should ‘}%‘ave reflected restored balance. But has the

outcome served tjf;lis objective/? The answer as we find from

the statistics on ;%he percentage repfesentétion, is clearly a
, S

no. Admittedly bydl filling two OBC vacancies, the percentage

representation off OBC has certairﬂy improved but not
l
b

liquidated. If the %iversion of UR vacancy to OBC vacancy had
' !

resulted in this vf:;{acancy being filled by OBC candidate, the
!
objective would Iﬁyiave been well served. However, the fact

remains and ac?lknowledged by both the . applicant and
3 . {[
I
respondents 1is tb}at no OBC was available to be adjusted
i

against this diver%czed vacancy from UR to OBC. This fact was
!

i ..
known to the respondents even before they took the decision

;Vacancy to OBC vacancy and if not known

could have been %anticipated. And the process should have

q
to divert this UR{

v
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stopped at that. The respondent’s next step of filling this

kY

diverted vacancy T%zvith an SC candidate in the garb of the

e

Cadre Allotment ﬁblicy, 2008 that if an OBC is not available
v i : .
for the earmar’ked‘j}jvacancy, an SC or ST should be given this

\‘
i1

slot, in our view s wrong and unjust and unacceptable, in
L

the context of peculiar facts and circumstances of this case. It
P

is clearly leading t@ a further increase in the representation of

SC even when S‘C is overrepresented in the cadre. The

applicant in her ﬁejoinder dated 30.12.2015 to the written
statement of the ;Q?respondents has claimed that the excess
H

, o
representation of SC in the cadre, post 2012 allotment has

Bi
fl

gone up to n'early'g 17% (16.9591% to be precise) which was

4|
il

15.38462% after allotments had taken place in 2011. These

figures have noﬁ been contested or disputed by the

§
respondents. |
;

i

28. Moreover, the stipulation in CAP 2008 about filling

‘;
i
3
5

the vacancy of Q}fBC with SC when OBC candidate is not
available cannot b‘e used knowing full well that the same is
i

going to increase éhe representation of SC in the cadre where

i
| i |
SC is already significantly over represented. This provision of
I
the further diversiibn of an OBC vacancy to SC has to be put
) I .

in place only wh[en it does not result in further skewed
representation am%)ngst the categories. The remedy cannot be

{
worse than the malady which seems to be i» the case

|

t . . .
presently. It can be construed only as a misapplication of a

.. i . : :
provision to favour a particular category. The diversion from
o -

il
i

UR to OBC is per %e not wrong but further diverting the same

YR

G e

'
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to SC category is]

[

t
situation like th1é

clearly wrong and not sustainable. In a

the proper thing should have been to

restore the orlgmz;ajl division of vacancies amongst UR, OBC,
‘ i

SC and ST, which 4wae intend to do through this order.

‘r
‘4

29. Not only that, the respondents have also failed to

establish that thife process of restoration of the avowed
g
balance in the réipresentation of various categories in the
tl
: il . :
cadre is a contlri;pous and sustained process; and is not

i
b

3
selective, sporadic’é‘; and ad hoc. This restoration of balance

exercise cannot

exclusion to othe

ﬁbe undertaken in particular years, in

r years. The response of the respondents

i

does not shed an§7 light on this restoration exercise in the

past years and al;féo does not establish that this exercise is

f

i

not arbitrary or ad hoc. In absence of clear evidence that the

respondents oughi

diverting this vac:

OBC to SC lacks t

to have placed before us, their action in

ncy first from UR to OBC and then from

v LA L )Ui_,*‘ﬁr_‘a._,._,.vw

oth credibility and objectivity.

30. As we d%lve deeper into this matter, it is becoming

increasing clear tb us that this double diversion strategy of

the respondents- t

fo first divert a UR vacancy to OBC vacancy

and again divertir_lfi'g> it to SC vacancy- in the garb of increasing

the representatioﬁfl of OBC in the cadre has not only not

1
|

Av\[
served the stated {f&?bjective of increasing the representation of
H

OBC in the cadre;‘

' but on the contrary has only resulted in

|
favouring a parti{‘iular candidate belonging to SC category

!“‘
i
i
b

belonging to Punjc éib in getting allotted Punjab cadre. It is an

official sleight

t

i
!

(])f ‘hand

through a non-objective and

i

3
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questionable appﬁlication of an administrative policy by

misconstruing its

iprovisions. There is no doubt that this is a

colourable and arbitrary exercise of authority devoid of legal

sustainability and

31.

Therefo

deserves to be struck down.

re, thus, seen from any angle, it is held

that the applicant is entitled to be allotted Slot No. 53,

depicted in 200
preference,

circumstances of

dated 7.5.2014 (Annexure A-14), relatable to the allotment of

State

Point Roster, Annexure A-13, her first
of Punjab cadre, in the obtaining
the case. Thus, the impugned notification

UP cadre to the applicant, deserves to be set aside.

32,

been urged or pre

No other point, worth consideration, has either

ssed by the learned counsel for the parties.

33. In the light of the aforesaid reasons, the impugned

notification, Annexure A-14, relatable to the allotment of UP

Cadre to the applicant is hereby set aside. At the same time,

the respondents

applicant, against:

tare directed to allot Punjab Cadre to the

Slot No. 53, depicted in 200 Point ‘Roster,

Annexure A-13, as her first preference, forthwith. Howéver,

the parties are left to bear their own costs.

ll
Kmm
- (UDAY KUMAR VARMA)
MEMBER (A)

HC*

(JUSTICE M.S. SULLAR)
MEMBER (J)
Dated: 20.02.2017
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