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CENTRAL ADMINISTRATIVE TRIBUNAL

CHA

O.A. W

(Reser

Chandigai‘:

NDIGARH BENCH

9.050/00130114

ved on 10.02.2015)

| K
h, this the /3 day of February, 2015

1
Swami Singh son of Sh. SarVJIt Smgh age 60 years ¢/o Ram Murti
Singh, Gali No. 5, Hans N{agar Bathmda PunJab

X o , 2
b 5 ...Applicant

BY ADVOCATE: SH. D.R.SHARMA

VERSUS

1. Union of India, Mlnlqtry of Railways through its General
, Manager, Northern Rallway, Baroda House, New Delhi.

2. The Senior DlVlSlonal Personnel Officer, D.R.M. Office,

Northern Railway, Ambala Cantt., Haryana. -

,3.- The Senior Dnvnsnonal Finance Manager Northern Railway,

N Ambala Cantt., Haryana.

BY ADVOCATE: SH. LAK

HINDER BIR SINGH

..RESPONDENTS

ORDER

HON’BLE MRS. RAJWANT SANDHU, MEMBER(A):-

e

This OA has |

1.

—_—

- Administrative Tribunals

A

e e

been filed under Section 19 of the

ct,  1985, seeking the following relief:-
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OA No. 060/00130/14

“(i) That respondents be directed to release commutation of
pension and gratuity of applicant without any further delay.

(if) That it be declared that the Government has no right to
withhold or postpone pension or the payment on account of -
commutation of pension and the Gratuity can be withheld
only in case the recovery of dues of Government and/or
losses caused to Government is to be made from the
employee. |

(iii) That applicant be also held entitled to all consequential
benefits and reliefs including the interest @ 18% on the
delayed release of commutation of pension and gratuity i.e.

v  w.e.f. 01.08.2013 till the date of actual payment.”

2. It is stated in t‘Iﬁe OA that the applicant joined service

in the Railways on 29.1.1978 as Gangman and was ultimately

promoted to the 'Ievel of Qfﬁce Superintendent. A chargesheet in

SF-5 dated 30.08.2012 was issued to the applicant and on
completion of inquiry proceedings vude order dated 3.7.2013, the
%lsupllnary Authority lmposed punishment of reduction to two
lower stages in time scaleiof pay upto the date of retirement i.e.
from the date of issue to the date of retirement upto 31St July,
2013 (Annexure A-6). As such the effect of penalty of reduction
of pay was only upto 31.07.2013, the date of retirement of:

applicant. The applicant was due for retirement on 31.07.2013
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on attaining the age of 60 years but an FIR No. 8 dated

13.7.2013 under Section

Act, 1988 was registered

7, 13(2) of the Prevention of Corruption

~against him at Police Station Vigilance

Bureau, Bathinda, on the complaint of one Sh. Parkash Chand

who was working as Gateman in the Ra'ilways, who alleged that

: applicant demanded Rs.
vLARSGESS. Applicant

13.07.2013 vide order

25,000/- for clearing his file under

lwas placed under suspension w.e.f.

dated 15.07.2013 (Annexure A-5).

Applicant retired from s

ervice on 31.7.2013 while he was in

custody. Vide order da

Court, Bathinda, applicant was released'on bail (Annexure A-4).

téd 13.8.2013 p.assed by the Special

Applicant represented on i].:i5.8.20"13, 1.9.2013 for release of leave -

4 ' . e . :
“¢ncashment, gratuity, provisional pension, commuted pension,

composite transfer allowa

nce, salary for the month of July, 2013

etc. (Annex‘ur‘esA A-3 & A-2). The challan was presented in the

Special Court in the FIR case only on 17.10.2013 and trial is still

pending, therefore,-no cognizance of the same can be said to

have taken by the Magistrate on the date of retirement. of

-applicant on 31.07.2013

I As such it cannot be said that
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Jud|c1al(Cr|m|naI) proceedlngs under Rule 9 of the Railway
Services (Pension) Rules,« 1993 are pending against the applicant.
The applicant again reprgsented on ,26.10.2013 (Annexure A-1)
for release of pensionaryf and retiral benefits. The respondents

thereafter released the | retiral benéﬁts except the dues of

commutation of pension and gratuity. Hence this OA.
!

\} In the grounds!for relief, it has interalia been stated as

_ 1
follows: - ¥

(i) On the date of retlre[ment on 31.07.2013, no departmental
or judicial (crlmlnal) proceedings were instituted against
applicant within RuIe 9 of the Railway Services (Pension)
Rules, 1993. The ]Challan was presented in the Special
Court in the aforesald FIR case only on 17.10.2013 and trial
is still pending, therefore no cognizance of the same can be
said to have taken by the Magistrate on the date of

1 retirement of appllcant on 31.07.2013. The provision of the

R Railway Services (Pensnon) Rules, 1993 and the Punjab Civil
Service Rules (Annexure A-7) are pari martia in nature. The
DB of Punjab and Haryana High Court in CWP No. 3567 of-
2006 titled Atam Bodh Sharma Vs. State of Haryana and
Ors. decided on 09. 10 2006, has held that “.............} tis well
settled that departmental proceedings or cnmmal
proceedings would be deemed to be instituted when the
charges have been framed or Challan is submitted to a
Criminal Court............ 1 ..(Annexure A-8)"

(i) The Full Bench of§the Jurisdictional Punjab and Haryana
High Court in case t|tled Dr.. Ishar Singh, Ex-Principal...Vs.
State of Punjab and Ors. decided on 12.01.1993, (1993)
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105 PLR 499(Annexure A-10) has held in para No. 57(i) that
Government has no right to withhold or postpone pension
or the payment on account of commutation of pension.
The State is bound 1t0 release 100 % pension at the time of
superannuation, may be provisionally. The Bench further
held in para 57(vn) that the recovery of the Government
dues can be made from gratuity or other retiral benefits. In
reaching such conclusaon the Jurisdictional High Court
clearly observed |n para No. 48 that the pension or
commutation of it cannot be withheld, or postponed before
a finding is returned that retiree is guilty of causing toss to
the state during tenure of his service or during his re-
employment. Mere pendency of enquiry or probability of
the State exercnsmg its power of W|thhold|ng or withdrawing
of pension by ltself is not sufficient to withhold pension,
though other retiral; beneflts like gratuity can be withheld in

~ anticipation of some!amount found to be due to the State or

in anticipation of I|ke||hood of imposing of a cut in pension
or withholding or wrthdrawal of pension.

The Hon’ble High Court of Judlcature at Allahabad in Writ
Petition No. 16364 of 2013 titled Ram Shankar Umrao Vs.
state of U.P. and Ors decided on 20.03.2013 also held that
in case in the crlmlnal trial that is ongoing, no issue of any
loss having been caused to the State Government is
involved, then wnthhclﬂdmg of gratuity is illegal (Annexure A-
113} | |

The Jurisdictional P;Lnjab and Haryana High Court in the
case titled Ajit Singh Aulakh Vs. Punjab State Electricity
Board & Anr. On 7.10.2013, directed to release the gratuity
to the applicant which has wrongly been withheld on the
pretext that there]were some disciplinary proceedings
contemplated agannst the applicant. on account of certain
shortages which were detected and which caused loss to the
Board. The Court observed that the respondents had no
authority to WIthho!d the amount of gratuity, even if some

‘in | /U/"‘




® l - OA No. 060/00130/14

recovery was to be effected on account of misconduct or
negligence attnbuted to the applicant during his service, the
amount, if any, could have been recovered from the
pension (Annexure A-12). The case of applicant is even on
better footing because NO recovery or pecuniary {css is to
be got make good from the applicant.

4, In the wrltten statement ﬁled on behalf of the
respondents, it has been stated that while worklng as Office

\
Superintendent under Assistant Divisional Engineer/Bathinda, the

\épplicant was caught red hande_d on 13.07.2013 while demanding
and accepting a bribe of Rs 25,000/- by team of DSP V{igilance

Bureau, Bathinda, for pfeparing and recommending the file

regarding LARSGESS of :._.Smt. Saroj, daughter of Sh. Parkash

Chand,  Gateman, complafinant,' FIR No. 8 dated 13.07.2013
under Sections 7, 13(2) ot‘f the Prvention of Corruption ‘Act, 1988

was registered against hlim at Pohce Satlon Vigilance Bureau,

Bathinda. The appllcanb was placed under deemed suspension

i _
w.e.f. 13.07.2013 vide order dated 15.07.2013. Charge sheet for
, | ) ;

imposition of major penalgcy was issued by the Senior Divisional

Engineer, Ambala Cantt on} 22.7.2013 which is still pending The

applicant superannuated ﬂ"om service on 31.7.2013 while under



suspension and he remai
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ned in custcdy till he was released on

bail vide order dated 13.08.2013 by the Special Court, Bathinda.

The applicant represente
and the applicant had be
Rs.

Insurance Scheme - Rs.

d for the release of his retiral benefits

en paid the dues viz. Provident Fund -

2,20,738/-, Leave Encashment - Rs. 3,41,229/-, Group

33,340/- and Provisional Pension - Rs.

;})415’ + RIP. On 17.10.2013, Challan in FIR No. 8 of 13.7.2013

was presented in the Court.

s As per para 9(3

) & 10 of the Railway Service (Pension)

Rules, 1993, only prbvisicmal pension is to be sanctioned and no

gratuity shall be paid, if any DepartmentaI/JudiciaI proceeding is

instituted against the app

1 _
“in the court against the

cant. A criminal proceeding is pending

applicant since 13.7.2013. A major

penalty. charge sheet was issued to him by Senior Divisional

Engineer/Ambala Cantt o

Further Rule No. 9(5) ofj

1993 lays down as under:-

For the purpose of this rule R

n 22.07.2013 . which is still pending.

the Railway Services (Pension) Rules

V. p—
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(a) Departmental proceedmgs shall be deemed to be instituted
on the date on WhICh the statement of charges is issued to
the railway servant or pensioner, or if the railway servant
has been placed under suspension from an earlier date, on
such date; and ' -

(b) Judicial proceedin'gs shall be deemed to be instituted:-

(i) In the case of crimmal proceedmgs on the date on which
the complaint or report of a Police Officer, of which the
Magistrate takes cognlzance is made; and

(i) In the case of civil proceedmgs on the date plaint is
7 presented in the Court. |

In the pgresent case, FIR No. 8 dated 13.07.2013 under Section
7, 13(2) of the Prevention of Corruption Act, 1988 was régistered

against the applicant at Police Station Vigilance Bureau,'Bathinda'

and major penalty charge sheet was issued to him by Senior

Divisional Engineer/Ambaza Cantt on 22.07.2013, which is still

pending. As such, gratuity and commutation of pension cannot

be released to him as| per rules till the péndency of the

departmental & judicial prj"oceedings,

6. Rejoinder has been filed on behalf of the applicant

reiterating the content of the OA. M/
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proceedings in a criminal

r A Arguments ad

parties were heard when

OA No. 060/00130/14

vanced by the learned counsel for the

learned counsel reiterated the content of

the OA, rejoinder and the written statement respectively.

8. I have' carefu

ly considered the matter. From the

material on record, it} is quite clear that the disciplinary

proceedings were initiati'ed against the applicant on 22.7.2013,

_ywell before his date of retirement on 31.7.2013. Besides, on the

basis of the FIR lodged a'gainst the applicant -on 132.7.2013,

Challan has been presen

ted in the Court on 17.10.2013. Hence,

the applicant is facingli disciplinary proceedings as well as

case relating to his actions when he was

serving with the Railways and was on duty. The provisional

3pension has been sanctioned to the applicant and as per the

Railway Service Pension Rules, 1993, the gratuity and

commutation of pension

disciplinary proceedings

cannot be paid to the applicant tiII' the

and the trial in the criminal case reaches

a conclusion. The chargés agai'nst-fthe a'pplicant are of a very

serious nature and could well result in cut in pension and

withholding of gratuity.

The case law cited in the OA is of little

{7 —
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help to the applicant a?‘s’ all these cases are distinguishable on
facts. Hénc-e, there béﬂ‘in’g no merit in this OA, the same is

rejected. No costs.

(RAJWANT SANDHU)
MEMBER(A)

Dated: ,‘Feb‘r’u'ary £,2015.
ND* |



