CENTRAL ADMINISTRATIVE TRIBUNAL

CHANDIGARH BENCH

O.A. No. 060/00249/2014 Pronounced on: ~9.- 2301 ¢
Reserved on: 16.02.2016

CORAM: HON'BLE MR. JUSTICE L.N. MITTAL, MEMBER (J)
- HON’BLE MRS.RAJWANT SANDHU, MEMBER (A)

1. No. 8372202 N Ex Sep. Faqir Chand S/o Late Sh. Phool Singh aged
about 58 years R/o Village Teontha via Fatehpur, Teh & Distt. Kaithal -
136042.

2. No. 8372168YEx. WO Baljit Singh S/o Late Sh. Des Raj aged about 57
years R/o VPO Palwal, Dlstt Kurukshetra - 136118

3. No. 8372176X Ex WO Yogesh Gaur Sfo Late Sh. Ram Dayal Sharma
aged about 53 years R/o 668/12, Darra Kheda Kurukshetra 136118

4. No. 8372170W Ex WO Bal Krlshan S/o Late Sh Amar Nath aged about
55 years, R/o V|II Kampla PO Khanpur Kolyan, The & DIStt - 136131

5. No. 8372193X Ex Sep Balmder Smgh S/o Late Sh Phoora Ram aged
about 57 years R/0 VPO Thol, Distt. Kurukshetra - 136136

6. No. 8372197 N Ex Nk.- RaJend'erlPal S/o Late Sh. Manga Ram aged
about 50 years R/o VPO Jhansa, Distt, Kurukshetra - 136130

7. No. 8372222X Ex. Sep. Kailash Kumar™ S/o’ Late Sh. Joginder Singh
aged about 49 years R/o V|I| Balapur PO Dampur DlStt Ambala City
- 134003. - _— o

8. No. 1446126H Ex. Sep RaJeshwar Sharma S/o Late Sh. Nathu Ram
Sharma aged about 54- years R/o VPO Bhago Majra, Via Radaur, Distt.
Yamuna Nagar.

9. No. 837227W Ex. Nk. Krishan Kumar S/o Late Sh. Om Datt aged about
57 years, R/o VPO Rasina, Via Fatehpur, Distt. Kaithaul - 136042.

10. No. 8372194A Nk. Suresh Kumar S/o Late Sh. Bichha Ram aged
about 57 years R/o Vill. Mandhar via Radaur, Distt. Yamuna Nagar -
135133.

11. No. 8372203 W Ex Sep Sat Narain S/o Late Sh. Durga Dutt aged
about 56 years R/o VPO Dhand, Distt. Kaithal - 136020.

12. No. 8372215L Ex. Sept Mohinder Kumar S/o Late Sh. Dalip Singh
aged about 54 years R/0 VPO Teek, Via Kaithal - 136027.

13. No. 8372195-H Ex Sep Birbal S/o Late Sh. Deep Chand aged about
55 years R/o PO Pundir Distt. Kaithal - 136026
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14. No. 8372192 Ex Sep Shri Parkash S/o Late Sh. Bishan Dutt aged
about 58 years R/o PO Fatehpur, Kaithal - 136042.

.......... Applicants
VERSUS

1. Union of India, Ministry of Communication, Department of Posts
through Secretary, New Delhi -110011.

2. The Director General, Indian Postal Services, Dak Bhavan, Sansad
Marg, New Delhi - 110001.

3. The Additional Director General, Army Postal Services, Kamptee -

APO
.............. Respondents

Present: Mr. Sham Lal Sharma, counsel for the applicants

Mr. Ram Lal Gupta, counsel for the respondents

_ ORDER TR

HON’BLE MRS. RAJWANT SANDHU MEMBER»A 'f:k
1. This OA has been f‘led uhder Sectlon 19 of the Administrative
Tribunals Act, 1985 seekmg the follong rellef(s) - ‘ '»

(i); To pass a ]udgment order by lssumg dlrectlons thereby

(i)

(i)
(iv)

commanding the respondents to grant the service
‘benefits of -the total period rendered, wuth Army Postal

.Services - -military service which may be counted for

further service benefits towards the promotlons from the

date ‘of repatriation to thé P .& T services at par with
those:, employees who are” placed in the same and

S|m|IarIy situated appomtmenttm same and similar cadres
of service W|th responaents v E

To direct-the' respondents to prepare by revising the
seniority .- lists  after- placmg the applicants at their
respective notional positions after counting their period of
service on deputation with APS, thereby fixing the inter-
se seniority among the employees of same cadres by
considering them as employees having continuous period
of service from the date of joining with P & T Department
and further joining with parental department after
repatriation which may be counted for the purposes of
grant promotions etc. with other such consequential
benefits in their respective cadres.

To quash the impugned order dated 26.11.2013 and
10.05.2011 (Annexure A-4 and A-5 respectively).

To grant the applicants same scales of pay and
allowances and pension etc. by protecting their pay last
drawn in APS prior to joining present posts after being
repatriated by APS to present P & T Departments being
their parental department to which they were appointed
prior to be sent on deputation with APS.” Qg .
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2. It is stated in the O.A. that the applicants were initially
appointed by Respondent No. 3 as postmen/Clerk/Assistant. Due to
shortage of staff and service exigencies, the Army called for volunteers
from P & T Department to join the APS and Respondent No. 3 issued a
notification Circular No. 4 dated 22.10.1977 (Annexure A-1) in this regard.
The applicants were sent on deputation to the APS as U.D. officials by the
Supdt. Of Post Offices, Kurukshetra Division, vide appointment letter No.
B-4/9 dated 25.01.1991 (Annexure A-2) and appointed by the Army Postal
Service for a period of 18 months as per the directions given in the

Notification of 1977.

3 The applucants were drawmo cwrl pay scales on deputation with
APS including 10 % deputatlon allowance Wthh is lncluded in pay as per

civil pay def|n|t|on After retlrement or reIease from the APS the applicants
had either Jomed on repatrlatlon to the parental unlts 'or have been
released by the Army on attalnlng superannuatlon age, I|m|ts for the Army
Service. Their pensnon and other such beneﬂts are accounted for and dealt
with by the P & T Department at Nagpur for aH purposes Whl("" are debited
to Defence Accounts The pensmn |s‘“pa1d by the P & T Department after
seeking Last Pay Certlﬂcate from APS ‘As per the policy of the P & T
Department, when the employees sent on deputatlon with APS return to
the P & T Department, they shall be employed/appointed in the post of
same grade and category as attained by them by qualifying various
technical/trade examinations while serving in APS. However, the
applicants were also given statutory promotions to the posts of time scale
promotion which are accorded after completion of 16 years of total service,
including APS service. Therefore in both contingencies, the deputationists

on return to their parent P & T Department, are placed along with cadre

and class of same categories and status of posts as achieved by them in

e
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the APS. Although the applicants were appointed by the P & T Department
prior to their joining APS on deputation for a period of 18months only but
they had been retained till attaining of superannuation age limit in the
APS-Army.

4, In the grounds for relief, it has, inter- alia, been stated as
follows:-

(i) It is well settled law that counting of service rendered by
deputationist in an equivalent cadre in the parent
department will be taken into account while counting his
service in deputed post - Any rule Regulations or executive
instructions which _have the effect of taking away the
aforesaid serv:ce would be V|olat|ve of Articles 14 and 16 of
the Constrtutlon of Indla and Ilable to be struck down. The
appllcants who rendered their serwce with the APS are
entltled to the beneﬂts for purposes of f"tment in service
W|th the P&T WhICh |s the|r parent department

(ii) ;The —appllcants are entltled to aII service beneflts including
!_the perlod of serVIce rendered on deputatlon with APS for
the purpose —of f|tment of the semorlty amongst the
employees of same class and cadres and seniority at.
notlonal place/p05|t|on in senlorlty I|st ‘The applicants are to
be conS|dered as employees having thelr services continuing
from the date of their initial rec_runtment prior to send them
on deputations with APS by the P & T Department . Their
services from the date of joining with P & T Department,
then sent on deputations to APS and later repatriated to P &
T Department are considered as period of “continuing
service” with parent department. Hence the applicants are
entitled to the benefits of continuing period of service till
they retire or are released to their parent department on
superannuation age limits.

(i) The applicants are entitled to benefit of promotion and also
for proper fitment in seniority in the seniority list even
though they have completed 16 years and considered under

the scheme of TBOP for such purposes.
U —
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(iv) S.I. Roop Lal & Others Vs. Lt. Guv. Chief Secy & Others in
Civil appeal No. 5363/1997 decided on 14.12.1999, Devijan
Chandra Sarkar & Others Vs. U.O.I. & Others (Civil Appeal
No. 3098/1983 decided on 15.12.1998, Ram Saran & Others
Vs. State of Punjab and Others RSJ 1991(1') 107, Inder
Singh Vs. State of Punjab RS] 1995(1) 592 have been cited
to buttress the claim for relief made in the O.A.
5. In the written statement filed on behalf of the respondents, it

has been stated that the applicants were Extra Departmental Agents and
were formerly governed by ED & (Conduct & Employment) Rules 1964.
Now they are called Gramin Dak Sevaks and are governed by Gramin Dak
Sevaks (Conduct & Engagement) Rules, 2011 (ln short GDS Rules 2011)
which are appllcable in. the Postal Department and are modified time to
time. The appllcants were engaged under the ED (GDS) Rules which have
been framed by the Govt of Indla for the respondent department under

executive authonty They were not entmed to enrol on deputat|on to APS

r
e

and were not deputed as such to APS by the respondent department asv
alleged. This . has been admltted by the appllcants The competent
_authority asked the concerned recruntmg unlts to |ssue the regular
appointment orders agalnst the vacant postathat eX|sted NBR certificates
were issued from time to tlme,w_he_n the yacancy was available for the GDS
on seniority cum fitness basis and the services of those applicants counted
for promotion either in APS or in civil after discharge from the APS. Being
treated as outsiders in the respondent department, the applicants directly
approached BRO Ambala Cantt for reenrolment in APS as this does not
come within the purview of the scheme as envisaged in the Annexure A-1,
being not govt. servants in the Postai Department. The engagement of
applicants as EDAs was of contractual nature and the Central Govt. had not
issued the regular appointment and therefore, the applicants were not

entitled for regular service till the N.B.R. certificate was issued by the

Y yp—
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competent authority of the respondent department on the turn of the
relevant applicant, in order of seniority list cum fitness against the vacant
posts of M.T.S. cadre as per quota fixed for GDS staff. There is a specific
policy for regularization amongst the GDS staff and other casual labourers
working in the respondent department subject to the provisions and other
conditions as laid down in the policy of the department which is modified
from time to time. In the absence of regularization of the service and
without the lien on the post (MTS) as required under the rules, the service
rendered in APS cannot be counted for the purpose - of
seniority/promotion/pensiqn-‘iri the' _reslpo“n‘dent_d-epartment i.e. promotion
in TBOP/BCR or any:rMAngP _éadre as c_lalmea by the}jﬁapplicants by furnishing
the various annekures, | wh|ch are ir‘,relevant;u,rid‘er, the rules and

! i :
regulations. : 1

6. It is further stated that the assertlon of the apphcants that
their appomtment as Group “D” was a promotlon is factually wrong but it
was a mere provnsuonal appomtment rheant to enable their deputation to
APS. As such, the appllcants contmued as GDS m the rolls of the parent
division and p05|t|on m the roster dld not get altered due to the provisional
appointment. The issue - had been cIarIFed by DG Post New Delhi vide
letter No. 93-25/2003-SPB II dt. 21.07.2010 (Annexure ®-5) consequent
upon the dismissal of civil Appeal No. 5379 of 2005 titled Union of India & -
others le. M. Mathivanan by the Hon’ble Supreme Court vide their order
dated 09.06.2006 and the order dated 03.04.2002 of the CAT Madras
Bench, pronounced in O.A. No. 1094 of 2001 was implemented, subject to
“condition that the applicant will not be entitled to claim any seniority over

those appointed/absorbed in the Postal Department before the applicants

were considered to be absorbed for any purpose whatsoever. /u-———-—
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7 Affidavit dated 07.07.2015 was filed on behalf of the applicants
to further clarify their claim applicant wise.

8. In the counter affidavit filed on behalf of the respondents on
14.09.2015, it has been stated that separate provisions for recroitment of
EDAs for deputation to APS were made in addition to the provisions that
already existed under which only Group D officials were to be deputed to
APS in their corresponding rank of Sepoy. In this regard provision wae
made as per GOI, Ministry of Communication Department of Posts letters
No. 47-7/96;SPB-1 dated 28.05.1997 and 23.07.2003 (Annexures R-1 and
R-2 respectively). As oe.r_’thee'e 4le'tte;['$;__E_ijAs ‘who were willing to j‘oin APS

« P
[

on deputation were gi'\')'en- te'chnical appoinirhentin Group-D post for one

4 . ‘
.

day after completlon of medlcal exammatlon W|th the condition that on

d
ql

repatriation to cwll‘department thelr senlorlty will be_given as per thear
position in the correspondmg cwnl semonty |lSt When any official c¢cn
deputation to APS=quaI|f|es the departmental examlnatio’n after fulfilling the

1

eligibility criteria flxed Jfor. such ‘exams and promoted to the post of

‘ ‘s .s&_ %

Postman/PA/SA as apphcable he is also promoted to the Army rank of

, ¥

——

NK/PM and Warrant Ofﬁcer (PA/SA) e}fter completmg the promotion cadre.
course conducted by APS Sorne of -the” ofﬁoals who appedred in field
promotion examination conducted for p}omot|on exclusively for APS only,
were granted promotion to the rank of WO but for APS only without
affecting their civil status. (A copy of ADGAPS order No. G2/2004 cates
13.01.2004 is annexed as annexure R/3). On repatriation to Department
of Posts, these officials were given the civil post as per their civil lien in
their parent department either by virtue of their seniority or by passing
departmental promotion examination conducted by postal department

which was applicable to each individual according to their civil post. These

individuals were repatriated on completion of service limits fixed for APS Gr

¥ NE—



-8- 0.A. No. 060/00249/2014 /-~
| &

on request for discharge from APS to their department from where they
were voluntarily on deputation to APS. Records are stated not to be
available with P & T Adm Cell being obsolete and old cases.

0. Arguments advanced by learned counsel for the parties were
heard. Learned counsel for the applicants reiterated the content of the
O.A. He stated that while the applicants were on deputation with the APS,
they were giv.en promotion in the APS itself on the basis of examinations
passed by them. On completion of their tenure of service in the APS, on
repatriation to P&T Department, they were not given weightage of seniority
for the service rendered by them in the APS. -He also prayed that the last
pay drawn by the app'licant'in the APS 'shoUId ha\'/}e‘nbeen protected when
they were repatrlated to the P & T Department Learned counsel for the
applicant also stated that the appllcants had submitted thelr representation
to the respondent department in thls regard_and for grantiof TBOP but to
no avail. As per'}letter No. B-'4/16/TBOP Postman Gr'D’ dated 26.11.2013
(Annexure A-4), the authoriti'es had categorically rejected the claim of the
applicants for TBOP and also conveyed that there was no ruling for
counting of service of APS for MACP purpose ﬂ |

10. Learned counsel for the- respo_ndents took the preliminary
objection that O.A. was time barred, 3ince as per the statement
(Annexure A-11) placed on the record by the applicants themselves, it was
clear that long years had passed since the applicants had rejoined the P& T
Department. The cause of action regarding counting of service rendered in
APS for benefits as claimed by the applicants in the O.A. arose at the time
when they left the APS and these dates ranged from April, 1995 to April,
2010, while the present O.A. had been filed in March, 2014.

11. - On merits, learned counsel 1or the respondents stated that the

applicants were EDAs in 1988 when they joined the APS. They had been
U—
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paid as per the APS scales and got their promotions within the APS. Basedi
on the seniority as EDAs, they had been given their promotions as Group-
D/Postman/Postal Assistant in their parent department keeping'in view the
aspect regarding passing of the departmental examination for promotion to
the higher levels. The applicants could not claim protection of pay and
grant of seniority on account of their service rendered ih APS since they
were not Govt. Employees before they joined the APS. In view of the
shortage in APS, the EDAs were allowed to join the APS as a special
dispensation but they could not get any jump in their seniority as EDA on
that account and hence ,could‘“‘n!o_t“elai-rﬁ' seniority and pay protection
benefits. . | _ E )

12. We ha\te:ca.tefully per,used“the p}leadimn_g’s:"bf the parties, the
material on record'ahd heérd Ieerned couhsel at Ieh‘gth.-'There can be no
dispute aboutthe“‘fact that the ‘applic:a’ntsA »we‘re EDAé when they were
allowed to join the:APS anti for the service rehdered in AP# they got the
regular scales of.pa‘y ah_diprehﬁotionsaé admissib'lle_to them on the basis of
their passing the Arm’;/exa'rhih'ation for promotioh »"t‘o'"the higher levels. On
completion of thelr tenure of servuce in the APS the persons who joined
the APS on deputat|on had a ch0|ce to elther reJom as EDA orthe P& T
Department if they have been promnted as Group D/postman/postal
assistant etc meanwhile,or to take retirement from the APS. To address
the issue regarding treatment of EDAs who joined the APS, the P & T
Department issued instructions from time to time vide letter No. 47-
1/2003-SPB-I dated 13.06.2007, (Annexure R-3) and letter No. 93-
25/2003-SPB-II dated 21.07.2010 (Annexure R-5). A (_;pmbined reading of
these letters would show that in June, 2007, it was .deeided Yo regularise

the GDS as Group-D from the date of their entry in APS/technical

promotion given earlier. These persons would rank junior most in seniority

M
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in the civil gradation list. Besides, service rendered in APS as Group - D
would, for all purposes, be counted as regular service except in claiming
seniority on the civil side. It is also stated that the consequential benefits
including TBOP/BCR would accrue since the date of regularisation of these
persons in APS. In the letter dated 21.07.2010, the relevant paras 3 to 6
read as follows:-

“ 3. In view of the dismissal of Civil Appeal No. 5739 of 2005- Union of
India and Others Vs. M. Mathivanam by the Hon'ble Supreme Court
on the above grounds vide their order dated 09.06.2006, the order
dated 03.04.2002 of the Hon’ble CAT, Madras Bench pronounced in
O.A. No. 1094 of 2001 was implemented subject to condition that the
official will not be entitled to claim any seniority over those absorbed
in the Postal Department before he was absorbed, for any purpose
whatsoever. _ B}

4. It had been brought to the notice of the Directorate that a number of
cases have been filed by the officials who have rendered adhoc
service in APS seeking the benéefits of above stated Apex Court order
in their cases also. The Department has considered the matter.
Department of Personnel& Training and D/o Legal Affairs have also
been consulted in the matter.

5. Keeping in view the Apex Court’s decision in M. Mathivanam’s case
and the fact that TBOP is not to be granted on the basis of seniority,
it has been decided with approval of competent authority to extend
the benefit of the Apex Court’s order to similarly placed serving
officials.

6. The TBOP scheme now stand withdrawn w.e.f. 01.09.2008 after
introduction of Modified Assured Career Progress Scheme (MACPS)./
It is, therefore, advised that all the cases of officials similar to the
case of Shri Mathivanan for grant of TBOP/BCR up to the period
31.08.2008 may be decided by counting the adhoc service rendered
by them in APS.

13. It is also seen that as per Annexure R-7, appended with the
written statement filed on behalf of the respondents, there is mention of
promotion and NBR certificate being issued to some of them. The
applicants would obviously be entitled to seniority in the cadre to which
they were promoted from the date the promotion as per NBR was effective.
They cannot claim any seniority in the P & T Department cadres on the
basis of their service/promotions in the APS. They can also have no claim
to protection of pay drawn by them in the APS after their repatriation to

the P & T as such pay protection is not available to “deputationists” which

Ny —
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was positively the status of the applicants. However, the applicants, who
were EDAs when they were selected for appointment in the APS, were
-given Group-D status for one day on notional basis to enable their
appointment. Through letter dated 13.06.2007 (Annexure P\/3),and letter
dated 21.07.2010 (Annexure R/5) , the GDS officials, who were deputed to
APS, were proposed to be regularised as Group D from the date of their
entry in APS and their service is to be ‘counted from that date for
TBOP/BCR benefits but not for seniority in P & T cadres. Although these
letters would appear to apply to the GDS working with APS at the time

when these directions ha(\i,e ~been glven but™ there appears to be no godd
i ) T a Kl
d: - 1 P L 3 LN ,._q v,
ground to deny th|s beneﬂt to persons such: as the -applicants who joined

the APS in 1988 and’were repatnated to the P &. T Department later.

‘"4, Y

Hence, we conclude‘that those of the appllcants who joined the APS in

‘.' ‘.vm f ‘.»:5.-!\. 4" ’ ___-4
k ey 3*‘ w5

1988 and were given Group D status on«notlonal basis for-one day would .
f [ ,\ l.’ - "'-. 1
be entitled to the beneflt'of ﬂnancnal upgradatlon under TBOP/BCR/MACP
a

on account of thelr servijce.in- the P & T Department reckoned from 1983

;I ,l"“': ' 1 L -. ’
provided they are otherwnse ellglble as per the guidelines of these
Y z‘ r", .
Schemes. The respondents ‘are d|rected o rewew the case of each
= - "".'l

applicant in the light of"above observatlons . re-fix their pay/pensionary

- o
-y L opr—a T

benefits and release the arrears due to them, if any, on this account within
a period of four months of a certified copy of this order being served upon

them. The O.A. is disposed of accordingly. No costs.

b o , G

(RAJWANT SANDHU) (JUSTICE L.N. MITTAL)
MEMBER (A) MEMBER (J)

Place:Chandigarh
Dated: 24.2-2016
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