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CHANDIGARH BENCH 
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OA No. 060/01102/2014 Date of decision :)J? . ~ . 2ol) 

CORAM: HON'BLE MR. SANJEEV KAUSHIK, MEMBER (J) 
HON'BLE MR. UDAY KUMAR VARMA, MEMBER {A) 

K.B. Sharma S/o Late Sh. Surinder Mohan Sharma, aged 65 years, 

Resident of House No. 1546, Sector 38-B, Chandigarh . 

... APPLICANT 

BY ADVOCATE: Sh. V.K. Sharma. 

VERSUS 

1. Union of India through the Secretary, Government of India, 

Ministry of Home Affairs, New Delhi. 

2. Union Territory Chandigarh through its Administrator. 

3. Chief Engineer, Union Territory, Chandigarh . 

Li r. Municipal Corporation, Chandigarh through it s Commissione r. 

...R-ESPONDENTS 

BY ADVOCATE: Sh. Aseem Rai, counsel for respondents no. 1 to 3. 

Sh. Arvind Moudgi~,counsel for respondent no. 4 . 
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ORDER 

HON'BLE MR. SANJEEV KAUSHIK, MEMBER {J):-

The applicant is aggrieved against the order dated 16.10.2014 

read with order dated 22.04.2014 (Annexure A-1) vide which absence 

period of the applicant from 08.06 .1998 to 18.06.1998 and suspension 

period from 19.06.1998 to 07 .03 . 2003 has been trea ted as leave of 

the kind due. He has further sought issuance of a direct ion to th e 

respondents to treat the above period as 'spent on duty ' and grant full 

pay & allowances & all the consequential benefits arising therefrom 

along with the retiral benefits with interest and also re-fix the pay as 

per the revised pay scale w.e.f. 01.01.2006. 

2. At the very outset, Sh. V.K . Sharma, learned co unse l for 

the applicant submitted that he is restricting his relief/p ra yer qua 

treatment of suspension period as leave of the kin d due, and with 

regard to the interest part, he will file a separate O.A. 

3. This case has a chequered history. The applicant entered 

into service with -the Chandigarh Administration as Sub Divisional 

Engineer on 29 ~ 12.1976 and he was promoted to the post of Executive 

Engineer w .e .f . 20.08.1986. He was also given current duty charge of 

· the post of Superintending Engineer w.e .f. 15.10.1992 and 

independent charge thereof w.e.f. 20.04.1993 in the regul ar pay scale 
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and finally promoted as Superintending Engineer on regular basis 

w.e.f. 14.08.1995. An FIR No. 1/1998 was registered against the 

applicant under sections 406, 409, 420, 120-B of the IPC read with 

sections 13(1) (a) (b) (c) (d) & 13(2) of the Prevention of Corruption 

Act. He was placed under Suspension vide order dated 19.06.1998 in 

contemplation of disciplinary action against the applicant for 

committing a serious misconduct of absence from duty under Rule 4( 1) 

(a) of the Punjab Civil Services (Punishment and Appeal) Rules, 1970. 

The above departmental proceedings initiated against the applicant 

culminated into punishment of stoppage of two increments with 

cumulative effect vide order dated 29.05.1999. It is also stated that 

said punishment order was the subject matter before the Hon 'bl e 

jurisdictional High Court in C.W.P No . 422/2000 which was admitted 

and is still pending for adjudication. On conclusion of departmental 

proceeding on 29.05.1999, the order of suspension under Rule 4(1) 

(a), which was made on 19.06.1998, substituted on 29.07.1998, 

would cease to exist. His suspension order was revoked vide order 

dated 07.03.2003 by exercising the powers conferred under clause (c) 

of sub- rule (5) of Rule 4 of the 1970 Rules . The applicant fil ed O.A No. 

146/ CH/2010 before this Court claiming various reli efs including non 

regularization of suspension period from 19.06.1998 to 07.03.2003 

etc. The said O.A was allowed vide order dated 15.04.2011 whereby 
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th e respondents were directed to regularize the suspension period 

w.e.f. 30.05.1999 to 07.03 .2003 as duty for all intends and purposes 

and also consequential benefits flowing there from and further grant 

him the scale of post of Chief Engineer w.e.f. 14.08 .2003 and then fi x 

the pay in the revised scale and then place in the revised scal e w. e. f. 

0 1. 01.2006 and 8% interest was also allowed on leave encashment 

and DCRG. The said order of this court was subject matter before t he 

Hon'bl e High Court in C. W. P No. 15092/2011 at t he hands of the 

Administration. In the meantime, the applicant was also acquitted 

from the charges levelled against him vide order dated 27.07.2013. 

The said judgment attainted finality as same has not been challenged 

till date. Aforementioned CWP was decided on 16.07.2014 and whil e 

disposing the writ petition, the Hon'ble High Court has recorded a 

f inding t hat the criminal case lodged in pursuance of th e said FI R has 

resulted into · acquittal of the appli ca nt, th erefo re, pet it ion er 

(Chandigarh Administration) is required to take a decision in re spect of 

relief of grant of ACP scale, revised pension and other retiral benefits 

which was ordered to be done within a period of three months from 

the service of the order upon the authorities . Vide impugned ord er 

dated 21 .01 .2014 and subsequent order dated 22.04.201 4 suspension 

pe ri od of the applicant from 08. 06.1998 to 18 .06.1998 and 

19. 06 .1998 to 07.03.2003 has been t reated as lea ve of any kind due. 

I 
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The reafter the applicant submitted a detail ed representat ion dated 

28 .10.2014 raising various pleas that once he has been acquitted of 

the charge, on the basis of which he was kept under suspension, then 

said period is to be treated as on duty for all intend & purposes . 

Hence, thEe present O.A. 

4. The respondents contested the claim of the applicant by 

filing a detailed written statement wherein they have not disputed 

about the factual accuracy . However, it is submitted that in terms of 

the rule formulation, the period when the applicant wa s under 

suspension, was treated as leave of the kind due and he also 

supported the impugned orders. It is also submitted that since the 

applicant was placed under suspension on the account of departmental 

proceeding, therefore, as per the Rule 7.3 (5) of the 1970 Rules, the 

sai d period cannot be treated as having been spend on duty. It is 

further submitted that in terms of the order passed by th e Hon'ble 

High Cou rt in earlier round of litigation, the competent authori ty 

recons idered the entire matter and thereafter, impugned ord er wa s 

passed. Therefore, the present O.A may be dismissed. 

5. The applicant has also filed rejoinder contradicting the 

averment made in the written statement. 

6. In support of the above, Sh. V.K. Sharma, learned counsel 

for the applicant vehemently argued that once the basis of suspension 

j 
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that was criminal case, has been decided in favour of the applicant and 

he has been acquitted from the court of law, therefore, impugned 

order treating that period as leave of kind due is illegal, arbi trary and 

against the rule formulation. To buttress his submiss ion , he placed 

reliance upon the judgment passed by the Hon'ble jurisdictional High 

Court in the case of State of Punjab and Ors. Vs. S. Bangra -RSA 

No. 5143/2011, Poonam Rani Vs. Uttar Haryana Bijli Vitran 

Nigam Ltd. , 2008 (1) SCT 819, Shashi Kumar Vs. Uttar Haryana 

Bill Vitran Nigam and another, 2005 ( 1) SCT 577 and in the case of 

Shiv Goel Vs. State of Haryana and another, 2007 ( 1) SCT 73 9 . He 

also placed reliance upon the judgment passed by the Hon'bl e 

Supreme Court in case of Ashim Kumar Sharma & Ors. Vs. Arun 

Kumar Roy, 2002 (1) SLR 472 to the effect that once it was directed 

that the respondents had to consider the case of the applicant, then 

they cannot brush aside the findings recorded by the this court by not 

cons idering his contention. 

7. Sh. Aseem Rai, learned counsel for responden ts no. 1 to 3 

opposed the prayer of the applicant and submitted that once th e 

Hon 'ble High Court has granted the liberty to pass a f resh order, 

therefore, in terms of Rule 7.3 (5) of the 1970 Rule, the Advisor to 

Administrator after considering the entire case, passed the speaking 

order treating the suspension period as leave of the kind due. To 

I 
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buttress his submission, he placed reliance upon the judgment passed 

by the Hon'ble Supreme Court in case Phool Kumar Vs. State of 

Haryana & Ors., 2007(2) RSJ 257. 

8. We have given our though tful consid eration to th e 

entire matter and perused the pleadings available on record 

with the able assistance of the learned counsel appearing for the 

respective parties. 

9. The solitary contention which is to be adjudicated is as to 

whether the period when the applicant was placed under suspension 

pending criminal trial, be treated as continuous service or not? 

10. A conjective perusal of th e pl eadin gs makes it clear that 

initially the applicant was placed under suspens ion 19.06.1998 in 

contemplation of departmental proceedings. The said departmental 

proceedings culminated into punishment of stoppage of two 

increments on 29.05.1999 but the applicant was not reinstated as he 

was involved in a criminal case. Pending criminal case, the applicant 

was continued under suspension . His suspension period was revoked 

on ly on 07.03.2003 by exercising the power under 4 (5) (c) of th e 

1970 Rules. Thereafter, the applicant was reinstated and he reti re d on 

31. 04 .2007 after attaining the age of superannuation . Vid e order 

dated 27.07.2013, he was acquitted in pending criminal case. In 

) 
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earlier round of litigation, O.A No. 146/CH/2010 filed by the applicant 

was allowed vide order dated 15.04.2011. The relevant para 14 of the 

order reads as under:-

"14. In view of the discussion herein above the O.A . 
succeeds and the impugned orders Annexure A- 2, A-3, A-5 
& A-6 are not sustainable in the eyes of law an d 
accordingly quashed. Orders Anne xure A-1 and A-4 bein g 
consequential in nature are also quashed . Th e respondents 
are directed to restore the annual grade increments in 
terms of order (Annexure A-7) dt . 28.06.2000 and fi x th e 
pay of the applicant thereafter and further regulari ze t he 
period of suspension with effect from 30 .05.1999 to 
07.03.2003 as duty for all intends and purposes and allow 
consequential benefits flowing there from and further grant 
the scale of the post of Chief Engineer w.e.f. 14.08.2003 
and then fix the pay of the applicant in the re-revised scale 
and then place in the revised scale w.e.f. 01.01.2006 and · 
revise the retiral benefits there from. The respondents 
shall also release the leave encashment and DCRG along 
with interest @ 8% with effect from 01.08.2007 with all 
consequential benefits. The aforesaid directions be carried 
out within a period of 2 months from the date of receipt of 
this order ." 

The said O.A was also subject matter before th e Hon 'ble High 

Co,urt in CWP No. 15092/2011 titled Chandigarh Administration Vs. 

K. B. Sharma & Ors. decided on 16.07.2014, the relevant paras read 

as under:-

I 
J 

/ 

"The applicant was never charge sheeted for any 
misconduct except fo r the misconduct & absence from 
duty, in which punishment was imposed in th e year 1999 . 
A perusal of th e impugned orders show that th e 
suspension perLod wa s not treated as a duty peri od 
primarily for the reason that the applicant wa s invo lved in 
FIR mentioned above. Once, th e crimin al case lodged in 
pursuance of the said FIR has resul ted in to acquitt al of the 
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applicant, the Petitioner is req uired to take a decision in 
respect of relief of grant of ACP sca le, revised pension and 
other retiral benefits. It is necessa ry consequ ence of the 
order of acquittal. An appropriate decision in this regard 
has to be taken by the Chandigarh Administration. 

Consequently, we dispose of the present writ petition 
with the direction to the Chandigarh Administration to pass 
an order in respect of suspension period of the applicant 
and also the consequential benefits of grant of ACP scale 
and other retiral benefits. Needful be done within a period 
of three months from the date of receipt of this order. 

The writ petition stand disposed of accordingly ." 

11. A perusal of th e above makes it clear th at th e findi ngs of 

this Tribunal in its order dated 15.04.201 1, were not upset by th e 

Hon'ble High Court in its order dated 16.07.2014 but direction was 

only to pass the fresh order with regard to the suspension period of 

the applicant and consequential benefits flowing therefrom. 

Resultantly, the respondents passed the impugned order rejecting th e 

app licant's claim on the ground that since he was under suspens ion , 

therefore, above period of suspension cannot be treated on duty for 

any purpose in term s of the Ru le 7.3 (5) of the 1970 Rul e. We are 

afraid tha t co ntention of the respondents cannot be accepted for th e 

simple reason that rules formulation which the respondents are 

quoting for rejecting the applicant's claim for counting the suspension 

period on duty talks otherwise. Concededly, the applicant was placed 

under suspension on 19.06.1998 in contemplation of disciplinary 

proceeding which was completed on 2.9.05.1999 w ith imposition of 

pun ishme nt of stoppage of two increments. Even, the rule formu lat ion 

J -
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can be applied subsequent to that also, the applicant was continued to 

remain under suspension pending criminal case. In said criminal case, 

the applicant was acquitted . Once, he stand s acquitted from a co urt of 

law and judgment has been accepted by th e respon dents, th en t hat 

period cannot be treated as leave of kind due and that is to be counted 

as duty for all the intend and purposes. 

12. This issue has already been considered by the Hon/ble 

Ju risdictional High Court in case of Smt. Poonam Rani Vs. Utta r 

Haryana Bijli Vitran Nigam Ltd. [2008 (1 ) SCT 81 9 ] as to how to 

t reat acquittal su spension period during criminal proceeding s. Th e 

relevant observation read s as under: 

"The petitioner was suspended because of criminal 
prosecution against her. Once she is acquitted therein and 
reinstated into service, she is entitled to full pay during the 
period of her suspension. Similar view was taken by a 
Division Bench of this Court in the case reported as Shashi 
Kumar V. Uttar Haryana Bijli Vitran Nigam and another, 
2005( 1) Service Cases Today 577. 

In the case of Shiv Kumar Goel V. State of Haryana an d 
another, 2007 (1) Service Cases Today 73 9, al so a Di vision 
Bench of this Court observed as under : -

I 
)_ 

" If the Criminal Court recorded find ing th at 
there was no evidence to prove th e charge of 
corruption against the charged employee, 
notwithstanding observations as to acquittal by 
benefit of doubt, it will be considered 
honorable acquittal. His benefits of pay and 
allowance over and above subsistence 
allowance cannot be forfeited still observing 
him guilty of the same charges// 
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13. The following extract from Jagmohan La/ Vs. State of 

Punjab {AIR 1967 Punjab 422} , as quoted in the sa id Hig h Court 's 

ju dgment in Maha Singh Vs. state of Haryana ·[1994 (1) SCT 154 ], 

may also be noted: 

"Whether a person is acquitted with benefit of doubt or for 
other reasons, the result is that his guilt is not proved. 
Criminal courts are not concerned to find the innocence of 
an accused, but only to see whether the guilt of accused 
has been proved beyond reasonable doubt. The intention 
of Rule 7.5 therefore is that when a criminal charge 
against a Government servant fails in a court of law, he 
should be deemed to be acquitted. Thus a Government 
servant, acquitted, though with benefit of doubt, is 
entitled to full pay and allowances during suspension 
period under Ru le 7.5 of the Punjab Civil Service Rules Vol. 
I Part- I" . 

14. Fu rther extract f rom Jagmoh an Lal, as quoted in the said 

High Court's judgment in Jagwant Singh Vs. State of Punjab [1996 

(3) SCT 45], may be noted: 

" In criminal law, the Courts are called upon to decide 
whether the prosecution has succeeded n bringing home 
the guilt to the accused. The moment the Court is not 
satisfied regarding the guilt of the accused, he is acquitted . 
Whether a person is acquitted after being gi ven a be nefit 
of doubt or for other reasons, the result is that his guilt is 
not proved . The Code of Criminal Procedure does not 
contemplate honou rab le acquittal. The only wo rd s known 
to the Code are 'discharge ' or 'acquitted'. The effect of a 
person being discharged or acquitted is the sa m e in th e 
eyes of law. Since, according to the accepted notions of 
imparting criminal justice, the Court has to be sa tisfied 
regarding the guilt of the accused beyond a reasonable 
doubt, it is generally held that there being a doubt in the 

I 
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mind of the Court, the accused is acquitted. I am , 
therefore, quite clear · in my mind that the intention 
underlying rule 7.5 can be no other except this, th e 
moment the criminal charge on account of which an officer 
was suspended fails in a court of law, he should be 
deemed to be acquitted of the blame. Any other 
interpretation would defeat the very purpose of th e rule . It 
is futile to except a finding of either honourab le acqu ittal 
or complete innocence in a judgment of acquitta l. Th e 
reason is obvious, the Crimin al Courts are not concerned 
to find th e innocence of th e accused. Th ey are onl y 
concerned to fi nd wheth er th e prosecuti on has succeed ed 
in proving beyond a reaso nab le doubt the gui lt of the 
accused. " 

15. To the same effect, there is another judgment of t he 

Hon 'ble jurisdictional High Court in CWP No.l0808 of 2007; Paul 

Singh v. Punjab State Electricity Board, Patia/a, through its 

Secretary, and others; decided on 24.01.2012 wh erein it has been 

he ld as under : 

"1 . Th e petit ioner' s claim is for t he g ra nt of benefit of 
promotional increm ent in term s of th e ci rcular issued by 
t he Government Fi na nce Departm ent on 23.04 .1 990 . Th e 
qualifications which are mentioned for an em ployee on 23 
years of regular service are as follows : - "i) He has not 
been benefited by the schem e of 9/16 years t ime bou nd 
promotional scale. ii) He has not earned three regular 
promotions in his career. iii) He has not earned third 
promotion in his regular service between 16th and 23rd 
years of service. iv) The increments referred to in para 2 
above are in th e nature of advance prom otion al benefit to 
be absorbed in next regul ar promotion ." 2 . Th e cou nsel 
sa ys that th e petition er fulfills all the requisite 
qualification s for cla iming the promoti onal increments but 
the same has been st ill denied by t hem . In each one of 
other writ pet itio ns as wel l the same grounds are urged. 3. 
The co unse l for the respondents admits that the petitioner·s 
fulfill th e criteri a menti oned in the circular but however 

I 
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contests the petitioners' claim on the ground that th e 
reliance which the petitioners have made in the wri t 
petitions, referring to a decision of this Court in a second 
appeal cannot be applied in a writ proceeding. I will not go 
into the issue of whether a decision rendered in a regula r 
second appeal should be a matter to draw lesson from but 
if the case has to be considered from the point of view of 
the eligibility criteria mentioned in the circular, there is no 
denying the fact that the petitioners are entitled to 
consideration for promotional increments. The case has to 
be allowed in favour of the petitioners on t his short ground 
only. The respondents are directed to appl y th e 
appropriate sca les to which the respective petit ioners are 
en titled to and the arrears shall be calculated and paid 
within a period of 6 weeks from th e date of rece ipt of copy 
of this order . If t he same are not paid as st ipu lated, it will 
carry interest at 6% from today ." 

16: The Hon'ble Jurisdictional High Court has also decided the 

similar issue in case State of Punjab & Ors. Vs. S.S. Banqra and 

dismissed the appeal at the hands of the respondents vide judgment 

dated 02.01.2011. The relevant observations made therein reads as 

und er:-

"The Divis ion Ben ch of this Court in the case of Smt . 
Poonam Rani Vs. Uttar Haryana Bijli Vi t ran Nigam Ltd . 
2008(1) SCT 819 held as follows : 

"7. Learned Additional Chi ef Judici al 
Magistrate, Jind, has ord ered acquittal of the 
petitioner after threadbare examination of the 
evidence. It has been noticed that the prosecution 
has miserably failed to connect the accused with the 
commission of offences for which they have been 
charge sheeted. It has further been noticed that no 
guilt can be attributed to the accused and due to lack 
of evidence charges are not sustain able aga inst 
them. In such circumstances, it can hardly be sa id 
that the acquittal of the petition er is not 
hounourab le. As such, contention of the learned 

I 
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counsel for the Nigam, to the contrary, cannot be 
accepted. Th e petitioner was suspended beca use of 
criminal pro secution aga inst her. Once she is 
acquitted the rei n and rein stated into service, she is 
entitled to fu ll pay during th e period of her 
suspension . Similar vie w was taken by a Division 
Bench of this Court in the case reported as Shashi 
Kumar V. Uttar Haryana Bijli Vitran Nigam an d 
another,2005(1) Service Cases Today 577 . In the 
case of Shiv Kumar Goel v. State of Haryna and 
another,2007(1) Service Cases Today 739, also a 
Division Bench of this Court observed as under: "If 
the Criminal Court recorded finding that t here was 
no evidence to prove th e charg e of corrupti on 
against the charged employee, notwithsta nding 
observations as to acquitta l by bene fi t of doubt, it 
will be consi dered hounourable acqui tta l. His benefits 
of pay an d allowance over and above su bsisten ce 
allowance cannot be forfeited st il l observing him 
guilty of th e same charges." 

For the reasons recorded above, I am un ab le to pursua de 
myself to take a different view as regards the entitlement 
of the plaintiff/respondent with regard to the suspension 
period as has been taken by the Courts below. There is no 
infirmity in the impugned judgment whereby the 
plaintiff/respondent has been held entitled to all benefits 
for the period he remained under suspension as also the 
benefit of proficiency step up upon completion of 8 years 
of service . 

Learned counse l for the appel lant has placed reliance 
on the judgment rend ered by th e Ape x Court reported as 
1997(2) SLR 396 titl ed as Kri shn aka nt Rag hunath 
Bibhavnekar Versus State of Maharashtra & ot hers to 
co ntend that even upon re instateme nt after acq uit tal th e 
benefit of the suspension period and t he same cou ld no t 
have been given th e ben efit of the suspension period an d 
the same could not have been treated as on duty . The 
facts of the case relied upon by the counsel for the 
appellant are on a completely different footing . Th e 
observation of Hon'ble the Supreme Court were in th e 
backdrop wherein the conduct of the employee therein was 
in question and such employee had been placed under 
suspension on the charg es of defalcation of public fund s 

I 
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and fabrication of records. Even under such circumstances, 
the Hon'ble Supreme Court held that th e grant of fu ll 
backwages for the period under suspension would not be 
granted as a matter of course. The facts of t he case in 
hand are entirel y different . 

No question of law much less substant ial questi on of 
law arises for determi natio n of th e present ap peal. Th e 
appea l is devo id of merit and is, accord ingl y, di sm issed ." 

17. Recently, the Hon'ble High Court has dealt w ith th e same 

issue after considering the law on subject in case of Jaswinder Kaur 

Vs. Punjab State Power Corporation Limited & Ors., CWP No. 

26076/2013 decided on 24.04.2015 by the Single Bench wherein it has 

been held as under: -

" In view of th e above, th e petition er is hel d enti t led 
as under : ( i ) The petition er wo ul d be entit led to th e gran t 
of full sala ry an d al lowances from 2. 7 .2007 to 15.7.2010 
i .e. th e period when th e pet it ion er has been ke pt ou t of 
se rv ice on account of hi s con vict ion whi ch was ultim ately 
set aside by thi s Court on appeal . (i i) Th e peti t ioner wou ld 
also be entitled for the grant of time bound high er pay 
scales after 23 years of service. However, whil e granti ng 
the benefit of 23 years of service, the arrears are 
restricted to 32 months from the date of f iling of th e 
present writ petition. The writ petition stand s allowed in 
the above terms." 

18. In the light of t he above, we are of th e con sidered vi ew 

that im pugned ord er cann ot sustain in th e eye of law , th ere fore, sa me 

is hereby quashed and set asid e. The matter is remi tted back to t he 

respondents to pass a fresh reasoned an d spea kin g ord er by trea t ing 

th e above said period, when the applicant was und er suspension, as 

I 
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period on duty along with all consequential benefits, within a period of 

th ree months from the date of receipt of a copy of this order. 

19. No costs. 

v 
(UDAY KUMAR VARMA) 

MEMBER (A) 

Dated:~., .2015. 

'jk' 

(SANJEEV KAUSHIK) 
MEMBER (J) 


