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(Om Parkash Gupta vs. UOI & Ors.) —
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0.A.NO. 060/00951/2014 Date of order:- 2.12.2015.

Coram: Hon’ble Mr. ‘Sanjeev Kaushlk Member (J)
Hon’ble Mr Uday Kumar Varma, Member (A).

MES No0.408258 - Om Parkash s/o Sh Hari Shanker resndent of House
No.241, Kenderya Vihar, Sector 48 B, Chandigarh

...... Applicant.

( Mr. Om Parkash, aéplicant in person )

Versus

i \\“‘k‘

1. Union of Indla through Secretary, Ministry of Defence, South
Block, New Delhl 110 O11.

2. Engineer Chlef Army Headquarters, Kashmir House DHQ, New
Delhi- 11 _,} ‘

3. Chlef Engmeeri MES, Chandlgarh Zone, Chandigarh.
4. P.C.D.A.(P) Dropatr Ghat, Allahabad

...Respondents

( By-Advocate : Mr. §/.K.Arya 2
|

ORDER

i

Hon’ble Mr. Uday i(umar'Varmg, Member (A):

w
o
[

‘r

Apphcant has Fled ‘the present OA praylng for quashmg the

order dated 14.8. 2013 (Annexure A-1) with further prayer that the

“9/-
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respondents be directed to're-ﬁ'x ] the senio_rify of the"applicant on

the post of Surveyor lq'issist_ant on}‘ the basis of his date of assuming

appointment as Surveyor. Assistarjt-l (Superintendent-B/R-I)_with all

consequential benefi ts

5_@

f
2. Facts as ppojected by the applicant are that the applicant

) joi’ne‘dbtho service of the re_spOnoent depé_r_tment as Superintendent

B/R Gr.II on 19.12.1960 and ‘th_ereaftér was promoted as

Supeﬁntendent B/R Gri on 6.5.1965.  The respondents deoided to -

merge the Surveyor cadre of MES cadre upto the grade of .Assistént
Surveyors of works with the corresponding grade of engineering cadre

vide"le_ttér dat_ed 24.3.:;964.' Thereafter-, vide letter dated 31.3.1978,
i

the respondents demes ged- the surveyor c’adre'and engineering cadre

St ]

S

ependent cadres. Respo‘ndent no.2 vide its

()

as two and wholly |nd

D)

Coods

letfer dated 23.10. 1978 published the semorlty list of Surveyor

F
Assustant Gr.I wherein ithe name of the applicant ﬁgured at sr.no.193

?}x,“aﬁ@mth@ names of Sl}rl F.S.Verma and Shri A.D.Sawale who are

to be Jumors ;to the apphcant appears at sr.no. 212 & 322

ectively. Even in :%pe revised sentonty list issued on 6.2.1978, the
name of the‘ applicant%was'mentioned at sr.no.i93. Subsequently,
another semonty list daated 26. 12.1980 was issued wherein the name
of the apphcant was méntloned at sr.no.179 whereas the name of Shri

F.S.Verma finds men”tlon at 'sr.no.198 and the name of Shri
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A.D.Sawale did not find place as he was beyond sr.no.262. on

19.4.1982, respondeng_ no.2 approved the panel of 105 Surveyor

Assistant Gr.I for adhoje promotion to the post pf Assistant Surveyor of

Works for one year énd Shri A.D.Sawale. was also given ad hoc

promotion and regularfpromotion w.e.f. 1982 as Shri Sawale belonged

to separate class o'f SA;l even 'af;er the merger in 1964‘an'd demerger A
in 1978. On 14.4..1986}:, a' panel -was'published-’grouping the vacancies
~occurred during 1982 t§> 1985 for holding regular .selection‘f_Or the host‘
of Assistant 'S,u.rv.e_yor. fpf ‘Works. -As. the na>me df one Shri Krishan

Chander was not found;in the said panel, he approached the Principal

Bench of the Tribun'al,b;y filing OA No.1037 of 1986 by challenging the

~said action. The Tribun;jal in its order has held that the seniority. of Shri

~Krishan Chander be ;Qhesed.on his ‘total length of service as

Superintendent Gr.I co:'_mmencing from 19.1.1963. The applicant has

stated that he is also jentitled to the seniority in the grede of SAATZ=,
i’ i . . : ko §

based on the total Iehgth of . service as SUperintendent Gr.l

6.5. 1965 but the same was not granted to him. Slmllarly, one
Fateh Slngh Verma was also promoted as Assnstant Surveyor of Works
on 26.8.1982 and--Suw‘eer of Works in September, 1987 on the basis
of the orders paseed by the E‘rnakulAu'm Bench of the Tribunal in

OANo 1548/1991. -;‘Again, one - Shri Tl‘iloch‘an Singh who-was

-xmmedlate senuor to the apphcant was also depnved the promotion

and he also f‘led OA No 331 of 1993 before the Ernakulum Bench of

N,
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the Tribunal which. was decided on 18.2.1994 in his favour. The

. I ] )
applicant made a numper.of representations for granting him the said

benefits, but to no ava.iil.'

]
+)

3. Feeling disisatisﬂed for hot promoting him, the applicant

also filed OA No. 252/CH/1995 before Chandigarh Bench of the Tribunai'

for seeking a writu,of mandamus directing the respondents to

respondents to re-f‘x ;the seniority of the apphcant on the post of

Surveyor Assistant Gr I on the basns of his date of assuming :

>i

‘appointment as SA- 1/Supdt B/R-I with all consequential benefits. The

said OA was disrhisseqi by the Trlbunal 7.9.2001.  After the decisnon

passed by the Principal Bench of the Tribunal in.the case of Krishan

' Chander(supra), another employee namely Shatanand Sharma also

filed OA No.652 of 1990 before the Principal Bench which was

- decided on 23. 9.1994 icontrary to the law enunciated in the case of

J
Krishan Chander Thereafter full Bench was constituted and the Full

Bench vide its order dated 18. 1 1999 has held that on the demerger of
the engineering cadrefi and constitution of two separate cadres ‘of

Engineering - and Sur§rey0r of Works pursuant to letter dated

31.3.1978, Optees were entitled to be inducted in Surveyor of Works

' cadre w.e. f 1978 andithey would be entitled to other reliefs granted

in the case of KrishanﬁChander unless. they succeed in showing their

{l

such ancillary reliefsto be within_time. The appiicant‘ flled Review

ol
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| Application No.33 of 2012 before this Bench.for modification of order

dated 7.9.2001 in view of order passed in Full Bench. The said RA

was disposed of videcf’ order dated 12.12.2012 with direction to the

competent authority to have a relook on the grievance of the applicant .

in the Iight of the ofder passed by the Full Bench. However, the

respondents have passed order dated 14.8.2013 by rejecting the case

of the applicant for re -fixation of hlS semonty from 28.6. 1982 Hence

the present OA.

4, ~ Pursuant to notice, the responden o ;._.: tested the
claim of the appli_cant§ by filing written statement. They have stated

that the present OA has been filed after a delay of about 50 years for

claiming seniority with effect from 6'.5.'19'65 and promotion with effect

- from 28.6.1982. ‘They have stated that an order passed in case of

other employee does not give any cause of action to another employee

when the matter is time-barred. Even Section 21 of the

Administrative'Tribun?als Act, 1985 clearly'stipulates that a Tribunal
shall not admit an application unless the_ 'application is made within
one year ftom the diate on ‘which such final 'orde"r hae been made.
They have relied up'oh a judgment passed by the Hon'ble Apex Court
in the case of Nadla DIStl‘ICt Primary School versus Sristidhar

Blswas & Ors (2007(3) R.S.]. Page 659), wherem the Hon'ble Court

- has held that persons who had not approached Court in time and

N
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\T

- waited for the result}fof decision of other cases cannot stand to benef‘ t .

and the Court gnvesZ benef‘ts to the persons who are vrgllant about

their rights and not yvho sit on fence. - Even in the case of U.P.Jal

"Nigam & Anoth;elgi verSus‘ Jaswant Singh & Ors. ( 2007(1)

S.C.C.(L&S) Page 5’60), the . Hon'ble Supreme Court has held that .

“laches and delay has been considered to be an |mportant factor in

_ ‘J
exercise of the dlscretlonary relief under Article 226 of the

_Constr-tution, when aﬁperson is not vigilant: of his rlghts and acquiesces

with the sutuation, hns writ petition cannot be heard after a couple of .

years on the ground 'ithat: same relief should be granted to him as was

g}ranted to a -persgr; similarly sutuated,-who was vigilant. about his

the applicant had alﬁeady filed OA 252/CH/1995 for the same cause of

action which. was disfmissed by the Tribunal on 7.9.2001. ‘They have

thus praye'd'for dism“issal of the OA.

il

6. . - The appli(%a'nt has fi_le'd. a rejoinder Aby‘generally reiterating

the averments madein the OA.

N
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7. We have given our thoughtful consideration to the entire
matter and perused Eﬁthe pleadings_available on record with the able

assistance of the Ieargned counsel for the parties.
; .
8. This case has a chequered history of lltlgatlon and the

issue involved for ‘sadJudlcatlon had come before this Tribunal in

previous OA No. 252/CH/1995 WhICh was dismissed on September 7

2001. Revnew of the said ‘order dated 7.9. 2001 was sought by the

applicant, over a degade Iater, on 27 3 2012 by fi thg RA No.33/2012.
|

The said review aﬁpphcatlon was - disposed of vide order dated

12.12. 2012 with a %lrectlon to the competent authority to have a re-

f
look at the gnevance of the applicant in the hght of the view obtamed

l
by a Full Bench of the Tribunal in the case of Kr GaJendra Singh ( OA

' N0.3126 of 1991 ) decuded on 18.1.1999. The lmpugned order dated

tﬂ

14, 8 2013 is in pursuance of the order dated 12 .12 2012 passed in

W

the review appllcatlon to consider the case of the apphcant in the Ilght ‘

77 SRR

of the order passedg y the Full Bench of the Trlbunal
£
§

b
9. - It is impgortant to take note of the sequence of other orders
i
B

¥

passed by various Benches of the Tnbunal related to th|s case. Wthh

f
‘reads as follows -1

) 0.ANo0.1037 of 1986 ( drishan Chander vs. uoI)

dec:dedﬁby the Prmcnpal Bench decided on 28.8.1987;

gime R aacy
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i) 0.A:NG.331 of [1993 (Trilc:)cha‘h ‘Singh vs. UOI) decided

by the Erriakumm Bench of the. Tribunal on 18.2.1994;

ii)) O.A.NO.652 of 1990 ( Shatanand Sharma vs. UOI )
decided by the PrirLcipal Bench decided on 23.9.1994;

~iv) 0.A.NG.3126 df 1991 ( Kr. Gajendra Singh vs. UOI )
decided by Full Befich of the Principal Bench on 18.1.1999.

However, we find that the adeiCant had earlier filed OA in the year |

1995 that was dismissed on 7.9.2001 ahd .the review application with

respect to the original order was moved in 2012 i.e. almost after a

decade. The reviewJ of course was considered and allowed to the

extent that the respondents were directed to haye=afresh look on his

case.

10. Before we consider the merits’

sigr?iiﬁcant to note that.the applicant. joiried the service in December,

1960 as Superintendent B/R Gr.I and subsequently retired as Surveyor

of Works on 31.5.1997 on attaining the age of superannuation and he
is claimihg relief whici’1 goes back tq___l_S__)G_S by fixing his_éer'\iority and’
arrears_o‘f pay. between 1982 to 1987. There is an apparent issue of

limitation but the same, however, has been ignored by the Tribunal

“while deciding the review application.

11. A feyv facts are not dis_puted. Firstly, that the appli'cant_-

had not -opted for Surveyor cadre when the first merger took placé
during the yeér‘-1964. Second’l'y that when the demerger. Scheme was'

introduced in '197'8, the applicant ha'd..opted for Surveyor Cadre.

o =

o r ;{ vit may be
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However, the optiofns exercised in 1978 ha_'d become.invalid due to'its :

cancellation in’ 1979 and vide Ministry of Defence Iette'r dated

5.9.1980. FoIIowmgﬁwhlch fresh optlons were exercrsed and accepted :

by. the competent authorlty and the: optees were taken into Surveyor :

cadre w. ef iy 1981 Further, in case of Krishan Chander which is

the basis for apphcant's claim, the Prmcnpal Bench of the Tnbunal had

quashed the earller order in the Iight of the fact that the DPC had

; ,consndered the cases for promotion enblock i.e. not preparmg DPC

select panel on the1basns of year—wnse vacancies. The respondents

were further dnrected to hold a revuew DPC against the vacancnes

o

pertaining to the years 1981 to 1985 year—wise |

=

12. It is theq respondents contention that the applicant’s name
did not figure in the DPC select panel for earlier years. However, the

applicang ,was‘ prom_joted on the post of Assistant Surveyor of Works

~against the vacanciés pertaining to the year 1986 and was assigned

the seniority as'ASW with effect from December, 1986.

13._- ‘ Notw:thstandmg the dlscusswn above, the fair question .

l

that needs to be settled is whether the respondents, in pursuance of

the Tnbunal S order dated 12.12.2012 in the applicant’s Review
Application, passed "a speaking and well reasoned order. The direction
of the Tribunal is re’produced below :-

] -

- While conceding that the claim.raised by the applucant '

came tOJ be negative vide order dated 07. 09.2001 of a
Jlearned [Co-ordinate Bench of this Tribunal, the learned

—

[%
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counsel for the applicant states that the situation which
has prese'htly surfaced is fairly unenviable inasmuch as the
likes of th:e applicant and their similarly situated colleagues
have been compartmentalized into two categories. One
category {is of the likes of the applicant who raised a
challengeibut did not succeed; while the other category is
of those jwho raised a challenge and that came to be
allowed by the orders on the judicial side in OA 3126/1991
(Annexure RA-1) granted by a learned Full Bench of
Principal Bench of this Tribunal on 18.01.1999 and by a DB
of the Prmclpal Bench vide order dated14.07.1999(RA-IIIO.
The view tobtalned by the Full Bench had been followed by
the Lucknsow Bench of the Tribunal in the cases filed by the
5|m|larly cnrcumstanced employees (RA-IV and RA-V).

2 On that averred factual scenario, learned counsel for
the appllcant would argue that the interests of justice
would be{served, if a direction is issued to the competent
authority !to take a view afresh.in the light of the allowance
of the plea of the snmllarly circumstanced employees on

the JUdlClal side.
3. The plea made would appear to be just. -In the absence

i
of any Justlfled reasons, service jurisprudence would not
.conceptualize the averred compartmentalization.

4. RA &hall stand disposed of, with a direction to the
competeni authority to have a re-look at the grievance of
the appllc‘ant in the light of view obtained by a Full Bench
of the Trlbunal and followed by the Lucknow Bench in the
cases Fled by similarly circumstanced employees
‘The Tribunal had dlrected the respondents ta specifically take into
account the full Bench order of the Principal Bench as well as another
order passed by the qucknow Bench of the Trlbunal
14, A perusal? of the speaking order reve s thaf this aspect
has not been touched by the respondents. In fact there isnot a

whisper about these two orders anywhere in the speakmg order. This

is in breach of the dlrectlons of the Tribunal.

L
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15, The‘ respon'dents could have taken any view of this lSsue

but they cannot completely omit ‘the reference to these two orders

-followed by a. detalled and reasonable dlscussmn on the grounds of .

accepting or rejectlng the appllcabllity of the said orders to the case of
the applicant. In v:ew of thlS, the OA is partlally allowed by quashmg

the lmpugned order da?ted 14.8.2013 and the case is remitted back to-

K

the respondents with a further direction to the respondents to revisit

the speaklng order |n(the llght of the dlrectlons given by this Tribunal

|n RA No 33/2012 Thls exercise may be done wlthm a period of three

f ..
months .from the date lof receipt of a copy of this order. The applicant

may. be apprised of the outcome of this exercise and take follow-up
action, if needed. l |

16. -~ The OA stands disposed of with the above directions. No

" Certifled True Corv w%‘
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Qs Admi - ve Trlbunl
@wC . rhBench
awdhic | Li. 4ndlgarh

 (UDAY KUMAR VARMA)

O

MEMBER (A). :
(SANJEEV KAUSHIK)
| MEMBER (J)
-Dated:- 2.12. 2015.
Kks




