CENTRAL ADMINISTRATIVE TRIBUNAL
CHANDIGARH BENCH

0.A. N0.060/00901/2014 Date of decision: 2/:(- 2e1
. ' Reserved On: 12.01.2016

CORAM: HON'BLE MR. SANJEEV KAUSHIK, MEMBER (J)

V.S. Bhargo S/o Late Sh. Ram Krishan, age 64 years, R/o House
No.347, Sector 15, Panchkula (HR.).
' ..APPLICANT

BY ADVOCATE : Sh. K.B. Sharma vice Sh. D.R. Sharma.
VERSUS

1. U.T. Chandigarh Administration through its Secretary Labour, U.T.
Secretariat, Sector-9, Chandlgarh.

2. Deputy Commlssnone;*cum“ bour Commnssnoner U.T., Estate
‘Office Building, iSector-17 Chandigarh D’!/
- © :\ .RESPONDENTS

HON'BLE MR.

E"L

\(ﬁ‘?

1. Present 0 A“ has beeﬁ flle seek ng ssuance of*dlrectlons to the

/

respondents to releaife thewGrafﬁnty of theﬁapphcant withheld by them
k\ \"':'I—‘ o } \"‘ )

pending appeal in axcrlmlna[“‘case,ﬂwmh mterest @18% p.a. till the

\\\\ \ v'l‘l' g

actual payment is made i S ._ ,,f ,.-"'

2. Facts which led to f?ﬁr‘?g"*of*thls'oﬂ"ge that the applicant joined

*%%

respondent department as Steno Typist on 22.01.1973 and thereafter
got promoted as Labour Inspector Grade-I. On attaining the age of
superannuation, he retired on 31.10.2008 after rendering 35 years of
service. While in s’ervice, an FIR No.RC/Chg/2007 was registered
against the applicant on 31.11.2007 under Section 7 and 13 (2) read
with Section 13(1) (d) of the Prevention of Corruption Act, 1988. The
matter was tried by Special Judge CBI, Chandigarh and vide judgment

dated 26.10.2010 the applicant was held guilty. Orders of the Special
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Judge CBI became subJect matter of criminal appeal in CRM N0.64596
of 2010 at the hands of the applicant before the Hon’ble High Court,
which was admitteb ‘vide order dated 13.12.2010 suspending the
sentence. It is the;case of the applicant that on superannuation, the
applicant was getting 90% proyisional pension w.e.f. 01.11.2008 to
25.11.2010. Suddénly thereafter, the same was stopped and the
applicant was served with a notice for reducung his provisional pension
by putting 7% more cut and by releasing 80% of provisional pension
vide order dated 26.06.2011. Against this order, the applicant filed
O.A. No.1025/HR/2011 and“tie same was=disposed of on 10.07.2012

nisirg

holding the appllcan s{nUtle d to grant éf&ul ‘pension. In another
e =

o 28

applicant challenged the

ensuon payable to

‘T”i |nvaI|dated the

h
case, which was replie

matter pending till "the '
PR

‘\

authority vide order"‘*xdated““@8-64~20‘09. dedded to keep the
departmental procee;’dings in abeyance. It was after conviction of the
applicant that vide lietter dated 31.5.2012_, the respondents appointed
the Inquiry Officeri‘%, which also became subject matter in O.A.
No.637/HR/2012. It was disposed of on consensual basis that the
inquiry proceedings iwill continue and outcome of the same will further
be subject to final o%utcome of the appeal. Grievance in this OA is that

pending departmenﬁal proceedings as well as criminal appeal, the

‘respondents have illegally and arbitrarily withheld gratuity of the
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applicant therefore, fthey may be directed to release the same with
interest. '

3. Upon notic‘e,'the respondents have filed a detailed written
statement wherein t;hey have submitted that since the applicant had
already been convicﬁéd by the Court of law and his appeal is pending
before the Hon'ble Elﬁigh Court, hence the departmental proceedings
have been initiated énd in terms of 2.2(c)(ii) Punjab Civil Service Rules,
Gratuity can be withheld.

4. We have Iearﬁed counsel for the parties.

5. Sh. K. B. Sharma,,fléé"r'rm;h?él‘"‘far the applicant submitted

i . ‘1 i ot r :\
that since the apphélh/ghﬁé‘(} already retlredg,on attaining the age of

% - - {J
superannuatloym the ye . b '».elspondegﬁ"s; cannot endlessly
. _ ' : o
withheld gratmty pendln roceedmgs\;\ d hence, the

Sabove 7 gs- an
b M Sz A S
respondents may~be d| |t--Tlo buttress this claim, he
i / -
placed rellantceﬂén J\udgm 14:08%2013 in casej of State of

N %n\%);ﬁf’

'ﬁ.
Jharkhand & Ors. Jv,«Jltendera__K Srivastava & Anr., Civil

P SR 2 A0

Appeal No. 6770 6’{!'%013; arising_outxof S ecial A eave Petition
‘kk f* Aw"\ ,.-r""r.. !..
(Civil) No.1427 of.2009) reportedJas 2013 Vol 4 SCT 429.

1”

5

f

6. Per contra, }\Arvmdw—Meudgﬂ vlea’rned counsel for the
! [ SR

respondents submittéd that in terms of Rule formation, the applicant is

not entitled to reléease of gratuity pending criminal/departmental

proceedings.

7. We have giveh our thoughtful consideration to the e~ntire matter.

Issue qua release of gratuity pending criminal/departmental

proceedings has alréady been considered and put to rest in the case of

Krishan_Sarup Shaémg Vs. UOI & Others. in O.A. No0.000112/2015

decided on 19.01.2(@16, wherein after considering the rules formation .

i.e.2.2 2.2(c)(ii) PCS:Rules and law on the subject, it has been held that

|
!
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pending departmentf*al or judicial proceedings gratuity or deatH-cum-
retiral benefits can tﬁe withheld. This view is based upon the full bench

judgment of the Hoﬁ'ble High Court in the case of_Punjab State Civil

Supply Corporation Another Vs. Pyare Lal, LPA No.113/2012 (O&M)
decided on 09.11.20;12.

8. Relevant paras of Order dated 19.01.2016 in case of Krishan
Sarup Sharma (Suprfa) are reproduced below for ready reference:

“10. From the conjunctive perusal of the pleadings two
substantial questions of law arise for our consideration, viz.,
i) whether a crlmmal appeal is a continuing cause of action;
and
M
ii) whether the department can wsthholdrttb%e retiral benefits in
terms of Punjab GiVil SerwceseRulé"s;gr?mot?
1. Xxx A k’:"‘ '*J’L,,
12, XXX e
13, Now; degrrﬁg vxjth/zﬁ;‘; P ‘er \Q/Q ther&the department can
withhold tHe Fetiral behéfits, in tefmis of~ PunJab LiviliServices Rules.

To answe’r the#aboi';é“#pos E,Hr“lé 5 d"l(c) (1)728.21 (aa) of the

p"’
p‘

Punjab @IVIIg‘SerVICeS"“Rﬁ% s¥ are _é:‘é‘:be t}eprodﬂl?ed below as the
oyees*working inder Chandigarh

. ) =

Rule 2!2((d) (i) of PCSwRules iL(Pengion & Gl‘%%UItV)

. e

2.2 (¢) (1) V\Ahere"'any departrental-=or ]udlCIal proceeding is
instituted ﬁndera’élausef’(b) of rule 2;_2 or‘JWhere a departmental
proceeding 4s centmued"‘under clause (id: of thé proviso thereto
against an of\f{cer\ who - has gretlred (39’ attafnmg the age of
compulsory retiremént._or otherwnse“_mhe sjl;all be paid during the
period commengnﬁ*fr_gﬁrg_ the-date*offﬁfretlrement to the date on
which , upon conclusion=of=such~proceedings , final orders are
passed , a provisional pension not exceeding the maximum pension
which would have been admissible on the basis of his qualifying
service up to the date of retirement or if he was under suspension
on the date of retirement up to date immediately proceeding to the
date on which he was placed under suspension; but no gratuity
or Death-Cum-Retirement Gratuity shall be paid to him

until the conclfusion of such proceedings and of final orders
thereon. The gratwty, if allowed to be drawn by the competent

authority on thé conclusion of the proceedings will be deemed to
have fallen due on the date of issue of final orders by the
competent authonty

same arhe apphcabl’e*to*the empl
Admlnlstra%ﬁn LY :

[Provided that where Departmental proceedings have been
instituted under rule 10 of the Punjab Civil Services (Punishment &
Appeal) Rules 1970 for imposing any of the penalties specified in
clauses (i), (u) and (iv) of rule 5 of the said rules, the payment of
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gratuity or deaj*;th—cum-retirement gratuity, as the case may be,
-shall not be withheld.]”

Rule 8.21 of PC_S Rules (Leave Encashment)

"8.21(a) Leave at the credit of a Government employee in his leave
account shall Iapse on the date of his retirement: Provided that the
Government employee;-

XXX XXX XXX

(aa) Notwithstanding anything contained in sub-rule (a) the
authority competent to grant leave may withhold whole or part of
cash equivalent of earned leave in the case of Government
employee who retires from service on superannuation while under
suspension or while disciplinary or criminal proceedings are
pending against him, if in the opinion of such authority,
there is a pos"sibility‘ of some money becoming recoverable
from him on conclusnon of the proceedings against him and
on conclusion of the procfé‘ed'ﬁns“he will become eligible to the
amount so wuthheld*a‘”?ter adJustment of, Government dues, if any."

(Emphasis Suppll‘gd){{\ {
1‘"

14.  Perugal %f the, WK it~ cleak that pending
departmer;talmpr JudLg:}al pro%l:'e'e?llng J he employer\ is well within
their r|ght totwnthhold;éﬂhe‘ﬁ‘em%al efl$§ i.e. .g;atuuty or DCRG

and leave encashmént whats S erm |5$|ble is that pending above

proceedung%_appllcafntilg:ﬁ’éﬁ to bﬁ:ftle%j} for pr,gym\onal pension
@100%! Thesé asprects*"E)'F}th‘ aﬁ terahave been considered by
the Honjble’lgurmsdlctlonaL;Hil’g: Qougt“ﬁlﬂthe casé"'of Harbhajan
Singh Riar ‘v, State{of Runja 1"‘and}fother 2009 (8) SLR 99
and by th&two Full Ben"éhés]of t‘he/Hon’bIe ju |sd|ct|onal High
Court in the case@BwS ~Gupta-v. Ut"é_r}Haﬁw na Bijli Vitran
Nigam lelted\ and‘*other 2006 (8) SLR@9(“* @d earlier to that
in the case"fof fIshar«.Smgh V. St"gte'»cof 1] ;n]ab & another,
1993 (3) PLR 999, Th‘ere“Vv‘%?“é’conﬂxctlng \&W by the various
Benches of the Hon’ble Jur|sd|ct|ongl ngh»Court and ultimately the
matter was referredht;g%ihe‘FuJench i the*'Ease of Punjab State
Civil Supplies »Corg Limited and=cthers (supra) wherein the
Full Bench whlle approving the judgment in the - case of
Harbhajan Smgh Riar (supra), which was based upon an earlier
Full Bench decision in the case of Dr. Ishar Singh (supra), held
that pending pfoceedings in terms of Rule 8.21 (aa) of Punjab
Civil Services Volume-II, the department can withhold/postpone
payment of leave encashment, but it has to release 100%
provisional penéion pending above proceedings. Rule 2.2 (1) also
talks of wnthholdlng of gratuity or death-cum-retirement gratuity
pending departmental or judicial proceedings. Therefore, the
poser no. (ii) is! also answered in the affirmative by holding that
pending departimental or judicial proceedings gratuity or death-
cum-retirement: gratuity. With regard to withholding of the
amount of leave encashment, the department has to record a
specific finding of possibility of some money becoming recoverable
from him on coriclusion of the proceedings against him.

\r

r‘
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15, The learned counsel for the applicant has also relied upon a
judgment of Hon’ble Apex Court in the case of State of
Jharkhand & . Ors. versus Jitendra Kumar Srivastava &
Another 2013(12) S.C.C. Page 210, wherein in paras 8 & 14, it
has been held as follows :-
“It is aniaccepted position that gratuity and pension are not
bounties: An employee earns these benefits by dint of his
long, continuous, faithful and unblemished service.
Conceptually it is so lucidly described in D.S.Nakara v.
Union of India by D.A. Desai, J. who spoke for the Bench, in
his inimitable style, in the following words: SCCpp.319-20,
paras 18:20).
XX XX XX
14. The right to receive pension was recognized as a right
to property by the Constitution Bench judgment of this Court
in Deokinandan Prasad v. State of Bihar, as is apparent from
the following discussion: (SCC pp.342-43 paras 27-33).

The Court has!further*held. in para T7=as follows:-

LTI

“17. Itﬁhardlymeeds to be emphasuzed that the executive

rANSY %
instructions. arefmot»—_—rhavulg statutory character and,
therefore?”kannotséﬁtermea a‘s ‘law’ W‘Lthln the meaning of
thefaforesald Articl&300-A £ On~the baSisioftsuch a circular,

R

wh’lch &S| not"’havmg foreew"efa-ﬂgw the™, ap‘pellant cannot

vsﬁlthhold even anpart p,e S|on-'or gratwty As we noticed

’bove SO far¥a5fstatu ry Rule es**are conc"Ene% there is no

provnsnonw foq wﬁl;h ‘le 91@5 Sio n} or gratwtylln the given

situation, Hag there been an fsuch Revision in these.
o PR Y p

Rulés"ithe positigh v('/“ould have 9 en different.

However, the"'CQ“urt flnd a}or dlfference between the
facts in the c;’se of*"e],:K Snvastava #&fﬁnetl}er (Supra) and case
before us. x&n that case e'the facts.were that undﬂer Rule 43 & 43(b)
of the Bihar Pensqu Rules there was-ho proysnon for withholding
of pension durlng the, pendency of the’”‘departmental or criminal
proceedings and Same was-passing an administrative order issued
by the Finance" departmentwefanovernment of Bihar. The
judgment in Para 5 of the order quoting High Court states as

under:-

u‘"‘

g

“To sum up the answers for the two questions are as
follows:- *

(i) Under‘ Rules 43(a) and 43(b) of the Bihar Pension Rules,
there is no power for the Government to withhold gratuity
and pens:on during the pendency of the departmental
proceedlng or criminal proceeding. It does not give any
power to withhold leave encashment at any stage either
prior to the proceeding or after conclusion of the

proceeding.

(ii) The' circular, issued by the Finance Department,
referring to the withholding of the leave encashment would
not apply to the present facts of the case as it has no

sanctity Qf law”.




O.A. No.060/00901/2014 #

16. In the case in hand, as discussed above rule 2.2 (1) clearly
talks of wuthholdmg of gratuity or dearth-cum-retirement gratuity
pending departmental or judicial proceedings. Thus the issue gets
settled in the Ilght of the above provision namely Rule 2.2 (1) that
there does eX|st a provision in the statue to withhold the gratuity of
a retired employee The ratio laid down in the case of Jitendra
Kumar Srivastava (supra) would not be applicable to this case
“and is clearly distinguishable.

17.  In the light of the above, now we proceed to examine the
facts of the preésent case. An FIR no.08 dated 07.05.2008 was
registered agairst the applicant under the provisions of Prevention
of Corruption Act, 1988. He was acquitted by the Special Judge,
CBI vide its ]udgment dated 26.02.2014 on merits, against which a
criminal appeal; at the hands of the CBI is pending adjudication
before the Homble High Court where the leave has been granted.
Perusal of the Judgme_l;_l_t_,,passed_!‘bhy the Special Judge, CBI,
particularly para 46 WhICh is reproduced hereunder, makes it clear
that the prosecutlon as!r mfalledato brlng the evidence to
substantiate th‘g aIIegatlons levelled f'agalnst the applicant for
holding him guntyb Ty

A Vi e Ao

46 4 Asyan off-shgfcﬂabo essaid dlscussmn and from the

evx ence: led /byy th

oy L™, j

rosecutlon pas»h@lsera mi]t , ]

jxelled agamstqqt@é"ccuwd,- y“wvay dfr"placmg reliable,

probable andHWO‘rtIZX of ¢ cre dence

emand acceptance and

récovery c_)ﬁ the amount.
’f’d M}‘r:\b “a
(2 ofsth

SES cquitted of the charges
queﬂsectlons 7t and’,gl #} e Preventlon 'of Corruption
Ac$ frameg(agamsta.hlm ’};JLS il bonds stands discharged.

After compliancexthe file-be cons:gned*«rto record room.”
&'*}Q; 5N

It is true%that under Section,.389 ~of-”the Cr# PC appeal is a
continuing cause"*ef actuon and mfa crlmlnal appeal filed at the
hands of the CBI&;QE'*‘Hon’bIe Fflgh ‘Court-has,dlready granted leave,
meaning thereby that, EF\‘é"‘ng'h—sCourt fodlnd substance in appeal
while admittingiit, but Wezcannet=esCape to notice here that the
Special Judge, CBI had already acquitted the applicant on merits
and mere pendency of appeal will not shadow the acquittal of
applicant from ‘the criminal charges levelled against him, for
example if in ai'given case an employee is convicted by the trial
court against which he filed appeal and while admitting the appeal
he was released on ba|I and sentence was suspended then it can be
said that until h|s conviction is set aside in appeal he continues to
be a convict. 'In another case where an employee has been
acquitted by thé court of law on merits then mere filing of appeal
will not be taken as that he will continue to be a convict despite
being acquitted till the appeal is decided by the Hon'ble High Court.
An accused is pfesumed to be innocent till he / she is convicted of
the charge. His/her innocence is further strengthened by the
acquittal recorded by the Trial Court. In the present case applicant
comes under the latter category because the respondents have not
returned any finding in departmental proceedings for any
misconduct on his part, the retiral benefits were withheld only on

/

ijef“efore thefaccuse

/ i
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ground of pendéency of appeal. In absence of any finding by the
competent author:ty whether his act comes within the definition of
misconduct or there is a financial/pecuniary loss caused to the
Government, which has already been quantified then the amount
of leave encashment cannot be withheld. Our view also stands
approved by the decision of the Hon’ble Supreme Court in the case
of D.V. Kapoor' v. Union of India and Ors., JT 1990 (3) SC 403
wherein it was (held that unless the pensioner is found guilty of
misconduct in a\departmental or a judicial proceeding, any part of
his pension canrot be withheld.

18. A co- otdlnate Division Bench of this Tribunal considered

the issue in O.A:No. 060/00450/2014 - Surjan Dass Vs. Union of .

India & Others decided on 27.4.2015 in which retiral benefits
like DCRG and! leave encashment of the applicant had been
withheld on ground of pendency of departmental proceedings. After
scanning through the rule and legal position on the issue, the
Bench held that gratuity and.c .commuted value of pension could be
withheld as there was™a specnflc decCision to withhold the same.
However, the Benfﬁ held;['thatithere wa?'*no decision to withhold
leave encashment anc?'*wnthholdmg of Ieg,ve“"encashment was not
justified in absenc%’ f any deCISIQn..or provnsman to, that effect.

19. IQ theqcase |n41’a,rjdln te;ms;of‘\g‘ule g'il\éf the PCS rules,
the competent authorlty%!s wgll w1th|n'|ts power_,and authority to
withhold whrole or f)értxof‘tcash eqﬁT\}alent of e’érned leave in the
case of g@vernmentﬁemployee who‘wr'etlres ‘{“wom)i service on

ppppp

:Pn whlle undeﬂsuspensmn ,'or while disciplinary or
criminalk ppoceedlngs are Pg ndlng%\ galnst‘hlm H&wever there is a
caveat befor?e shch as actlon is to be™ taken by the aiuthorlty The
rules |nd|cates thatamth\{\competent authority ha§ to form an
opinion that‘f‘ﬁi’l‘*ere is a possnblllty,ef spme money becoming
recoverable from;hlmv\,,%n conclusionsof the progeedings against
him” and onkcoricligion of*tmm_proceedq\gs he wnII become eligible
to the amountﬁso%WIthheId afiter adJustment government dues, if
any. The documentatlo_,nbavallable on record/nd pleadings do not
show that the. competent’-authonty has""ﬁ)rmed an opinion ‘that
there is pOSSIbII‘Ity of some=money=bécoming recoverable from the
applicant. In the absence of such a decision it would not be proper
for the respondents to withhold the leave encashment due to the
applicant as such action would amount to arbitrariness on thelr

part.”
9. Accordingly, t[t\e present OA is dismissed being devoid of merit.

No order as to costs.,

(SANJEEV KAUSHIK) -
: MEMBER (J)

Date: 21. /. 20/
Place: Chandigarh.

"KR’
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