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- CENTRAL ADMINISTRATIVE TiilBUNAL
CHANDIGARH BENCPI '

o_A-,__‘N~q.¢0,60/00903ﬁ,201*4:‘ ~
MAs No. 060/00346/15.& 060/00348/15

Reserved on: 10.04.2015
Pronounced on: 16 4. 3015

COR AM: HON’BLE MRS. RAJWANT SANDHU,MEMBER (A)

' HON’BLE DR. BRAHM A. AGRAWAL,MEMBER (J)

';"‘T'a_“sfﬁ'é‘r“‘ Singh aged 56]years, s/o Sh. Teja Singh, working as Technical
Assistant, Deptt. of Bio-Chemistry, Pest Graduate Institute of Medical
Education & ResearchjChandigarh. ' |

...Aprlicant

Versus

!
1. Union of Indiaf through the Secretary, Ministry of Health and
Family Welfare'i Nirman Bhawan, Maulana Azad Road, New

. Delhi. ﬂ

2. Union of India, through Union Health & Family Welfare Minister,
(exercising the jpowers of President of PGIMER, Chandigarh),
Nirman Bhawan! New Delhi-110011.

(
3. The Director, Post Graduate Institute of Medical Education &

Research, Sectot 12, Chandigarh.

-4, Gurmail Ram s/ﬂo Sh. Mehar Ram, Technical Assistant, APC, Post
Graduate Institute of Medical Education & Research, Sector 12,
Chandigarh. AN —
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...Respondents

Present Sh. Satbir Smgh Katnoria, cotifisel for the -applicant.

Sh. Rajesh (ﬁarg, Sr. Advocate alongwith with Ms. Nimrata
Shergill, cmf'nsel for respits. No. 1-3.
Sh. Jagdeep Jaswal counsel fof respdt.No: 4,

ORDER

HON’BLE MRS. RATWANT SANDHU. MEMBER(A):-

1. This OA under Section 19 of the Admiﬁistrat’ive Tribunals
Act, 1985, is directed against alleged inaction on the part of the
'-.resp‘o,ndents No.2 and! 3 'in not recalling the order dated 14.09.2010
‘(Aig”‘_ﬁ‘exure A-12) passed by respondent No.3 on the basis of a decision in

TANo 146-CH-2009 [dated 25.05.2010 (Annexure A-11) passed by this

o Hosi’ble Tribunal and also inaction on the part of respondents No.2 and 3
in niot deciding the legal notice dated 07.03.2014 sent by the applicant
;thr'of“ugh his counsel, which is still pending and has not been decided due
toa‘tlgg reasons best known to the respondents No.2 and 3. It is stated that
the ég‘s‘pondent No.4 he!s got the order dated 25.05.2010 (Annexure P-11)
by-mak-ing false and baseless pleadings'and by misleading this Tribunal.
Adr;nitte_dly the applicant was initially appointed as Junior Laboratory
Technician in PGIMER, Chandigarh and he joine"d duty on 11.09.1980.

“Thereafter a post of Senior Laboratory Technician was advertised only
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for SCs. The applicant applied aigairifst_gthéé‘éidpo‘s’t and was selected and

appointed as Senior Laboratory Technician vide order dated 13.04.1983.

) Aé.coi‘dingly, the apﬁli_cant joined on the post -of Senior Laboratory

| Téphn‘ici'a‘h on 16.04.@983. This fact has been concealed by respondent

No.4 and respondent No.4 has made false averments in the writ petition
filed in the Hdn’ble Pdlﬁnjab and Haryana High Court which was later on
tran‘sferréd to this Hon’ble Tribunal and was numbered as TA
No.146/CH/2009, as well as in the review application No.11 of 2010 filed
in TA 'N0.1-46/CH/2009. Therefore, the respondent No.4 played fraud
with this Tribunal and with the applicant by suppressing material facts
and by also making faIse represgntation knowingly and darelessly which
is not based on tmtﬁ. The act and conduct of the respondent No.4
amounts to contempf and also amounts to interference with the
administration of justice. Therefore, apart from recalling the orderkdatcd
25.05.2010 (Annexure A-11) and setting aside the illegal impﬁgned order
dated 14.09.2010 (Annexure A-12), the contempt proceedings be_ initiated

against respondent N6;4. The respondent No.4 has not only got the

" seniority over and é;bove the applicant by playing fraud with

the court and the applicant, but also got

/(J@,____.....
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M the respondentijvl‘frstituvtethp*f’éby causing wrongful
d wrongful ;gz;‘in“f:tdffhifn‘éeil"f'»by_:p*i.ay‘ing fraud.

yunds for relief, it has interalia been stated that the
le to establish and prove that the respondent No.4
dated 25.05.2010 (Annexure A-11) by suppressing
y playing fraud with this Tribunal as well as

perusal of the «documents attached with this

application: it stands established that the respondent No.4 has made false

.. representation 'knowinglly. This act of the respondent No.4 also-amounts

to contempt in as much as it also amounts to interference with the

for imparting justice b

" administration of justice. It is settled law that the courts of law are meant

ctween the parties and one who comes to the court

must come with clean hands. It is also settled law that if in judicial

proceedings once a fraud is proved, all advantages gained by playing

fraud can be taken away and in such an eventuality question of non

judicata are not attract

executing of statutoryj remedies or statutory bars like doctrine of res

ed. Suppression of material fact/document amounts

to a fraud on the court. Every court has an inherent power to recall its

own order obtained by fraud as the order so obtained is non-est. The

applicant is relying upon the judgments reported as 2009(1) SCT 566,

M
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2010(2) €CC 103, 201

and 2010(3) SCC (Crlh
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1(4) CCC 241 2012(1) SCC 476, 2012(5) JT 607

878. The case: of the apphcant is squarely covered

w1th the aforesald Judgments and theréfore th1s 1s a ﬁt case for recalling

‘the order dated 25.05.2010 (Annexure A-11) and for setting aside the

ordcr dated_ 14.09.2010

(Annexure A-12) passed by respondent No.3 in

pursuance to the orderydated 25.05.2010 (Annexure A-11) passed by this

- Hoti’ble Tribunal.

e In the written statement filed on behalf of the respondents

No. 1-3, it has been stated that as per the Recriutment Rules applicable in

o 1983, the post of Senior Lab Technicians had to be filled 25% by direct

‘ -f"vrécf'ﬁ'i?tment and 75 % by promotion from amongst Junior Lab Technician

who fulfilled the required qualifications, which are as under:

B.Sc¢/ B.Sc Medical Technology (Lab) with 2 years
Experience as Junior Lab Technician

Or

Matric w1t

h Science/ Inter Smence w1th Diploma in Medical

Lab Techmques from a recognized Institution with 3. years

experlence‘

§ o Sh. Jasmer

as Junior Lab Technician.

office order dated 13.04.1983. This post was filled 25% by direct

recruitment. The fact

of this recruitment cannot be checked because of

Singh was appointed as Sr. Lab Technician vide
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'anfén'éai{zfi'lability of records as most of the record was weeded out vide

thiis‘Office Order dated 14.12.2010.

¥ It has further been stated .jtih“at Sh. Gurinail Ram filed a writ

_ Petltlon No. 17478 lof 2001 inter-alia préying-seniorfity as Sr. Lab

Technician over and above respondents No. 2 & 3 ie. Sh. Jasmer Singh

Technlcal Assistant and Sh. Shiv Charan Singh, Technical Assistant,

respectively who were; from reserved category and further prayed for the

quashing of promotion order of both the respondents no. 2 & 3. Sh.

Gu;ngaili.;Ram also prayed that the PGI be directed to refix the seniority of

the petitioner treatingjhim senior to respondent No. 2 & 3 after their
Arevérsi'_on from the post of Technical Assistant to that of Sr. Lab
Technician. Lastly, he ¢claimed step up of salary tothe level of respondent

No. 2 and release of arrears of éalary along with the interest @ 18% per

annum. The matter was referred to the CAT Chandigarh. The TA was

disposed of on 7.12.2009 with direction to the PGI to examine the case of

_ applicant for seniority 9ver Respondent No. 3 under catch-up rule within

~ a period:of four months! Sh. Gurmail Ram filed a review petition against

the order passed by the CAT dated_07.12.2009, arguments were heard

- before the Tribunal and disposed of with the direction to the PGI to

~ consider the case of applicant for grant of benefit under catch-up

A —

OA. 060/00903/2014 -



OA. 060/00903/2014

',:;'pfinéiple for grant obf seniority over 'respdnd'ent No. 3 with admissible

'b‘e'neﬁt‘ih the light ofithe following observations:

“In this case also admittedly the applicant was
senior to private 'respondjénts_ as Jr. Lab Technicians but
was made junior to them in, promoted post of Senior Lab
Technician. The applicant was appointed as Jr. Lab
Technician in 1979, whereas the Respondents No. 2 & 3
were api_)ointed as such in 1980. By getting benefit of
reservation, the respondent no. 2 was promoted as Sr.
Lab Technician on 16.04.1983. The petitioner was
promote& as Sr. Lab Technician on 01.03.1992 i.e., when
private r‘es'p‘ondents were already working in that cadre.
S On such jpromotion the applicant was to be placed above
N respondent No. 2. Similarly, when turn of applicant

comes for promotion as Technical Assistant he will have
to be platced above his juniors if such promotion takes
place up{lo 17.06.1995 as after this date of Constitution
stood aménded.”

In compliance with the judgment of the CAT, the authorities
~ fixed thé'seniority ofgSh. Gurmail Ram above Sh. Jasmer Singh as Sr.
L'ab:‘;Téchnician w.e.f. 01.03.1992 videl order dated 14.09.2010.

‘ | It is alsq stated here that Sh. Charan Singh Rayat and others
and Sh. Kundan Singh and another also filed O.As No. 998/CH/10 and
No. 996-./CH/10 praying for issuing a direction to the respondents to
extend the benefit of judgment dated 25.05.2010 passed by the Hon’ble
CAT in the case of Sh. Gurmail Ram versus PGIMER, Chandigarh.
Arg‘ur'nent§ were heard before the Tribunal the following order was

passed on 04.07.2011: )
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H

_“After hearing the learned counsel for the parties
and taking i_lltocons"idera.ti';')n _t_h'ait,jt_he seniority of the
‘applicat%ts except Dr. Charan Singh Rayat (applicant No.
1 in Oz% No. 998/CH/2010) has been fixed rightly, we
dispose of both these OAs with directions to Respondent
No. 2 to grant other permissible benefits and to re-
considerythe case of Dr. Charan Singh Rayat afresh and
fix his seniority at an appropriate place as per Law &
Rules winthin a period of two months from the date of
receipt of a copy of this order, after affording an
opportunity of hearing to Sh. Jasmer Singh. Orders so
passed by communicated to the concerned applicant.”

A personal hearing was given to Sh. Jasmer Singh on
|

02;09:{20311 by the DPGI, Chandigarh. Sh. Jasmer Singh attended the

péﬁsoﬁal hearing on 02.09.2011 before the DPGI, Chandigarh and he
'ﬁz,gajve in writing that he agrees fully with the said order decided since

there would be no financial loss to him. Accordingly the seniority of Sh.

‘Charan Singh Rayat as Sr. Lab Technician was fixed above Sh. Jasmer

Sirigh vide order dated 23.09.2011

Fe In the written statement filed on behalf of respondent No. 4,
it has been stated that present Original Application suffers from

-concealment of facts ift as much as the Original applicant / respondent

no.2 in.0.A. concealedithe material fact that he was already aware about
{

¢
the order passed by ‘%fhis Tribunal dated 25.05.2010 and subsequent

’
similar orders and the? said order was implemented with his consent.

t

s

Therefore the instant Qriginal Application deserves to be dismissed on

|

t

|
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thls scofe alone. The applicant was also aware dbout the proceedings

before the Hon’ble ngh Court as well as before thls Tribunal but never
bothered to present hlmself and after passitig of order dated 25. 05 2010

and other similar orders he consented that necessary benefit accruing

from order dated 25. 05 2010 be 'g"ra'nt‘ed‘ to the applicants therein. Other

s1m11ar cases were t1tled as Kundan Smgh and Anr. Vs. PGIMER and Anr

and Dr. Charan Smgh Riyat and Ors VS. PGIMER and Ors. (OA

No0.996/CH/2011) and_ ‘E(OA.N0.998/CI‘—I‘/2011) and the notice was served
upon the Original api)licant but he again did not appear before the
Tribunal. Thereafter, srrlce the aforesai‘d OAs were also a similar nature,
the case were decided m favour of the applicants in those OAs. Another

bunch of petitions was allowed on the basis of aforesaid OAs vide order

dated 15.11.2011 whic}ir_i has also been upheld by the Hon’ble Punjab and
- Haryana High Court Via'e judgmerrt dated 07.01.2013 and therefore after

“order dated 25.0'5.2010,%1it is not open to the Original applicant to agitate

|
before this Hon’ble TriBunal at this stage to contend that he was never

offered any opportunity rto appear before the Tribunal. The instant OA

" has been filed by the a'ppil‘icant after delay of more than 1483 days after he

was served order dated 1';4.9.2010, vide which the answering respondent

was accorded seniority over and above the applicant and, therefore, the




~misuse of process of

¥ “upon fhg applicant.

_ 4/7 be tdken on record.
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original application |suffers from’ inéfaiﬁate delay and, as such, OA
1 :fré;gu:irés';to be dismissed on this shott ground itself: Though applicant has
- shoW'nhlS '?laCk of awareness abOutthgcaseand h'é{s’istate‘d that no notice

was served upon him but he adfnittqdly_ knew about the order dated

|
14.9.2010 passed ag}inst him. A copy of letter signed by the Original

applicant in this context is enclosed as Annexure R/4/1. Once having

accepted the order passed by this Hon’ble Tribunal, which has attained

the written statements.

_ ﬁnahty ‘and been impl%:mented» way back in 2010, the present OA is clear

aw and deserves to be dismissed with heavy costs

| 6 | Rejoinderlhas beén filed on behalf of the applicant to both

Later, MA No. 346/2015 was filed under Rule

8(3) of the CAT Procedure Rules praying that Annexures R-4/6 and R-

MA. 348/15 has been filed on behalf of one Dr.

Charan Singh Rayat for\being impleaded as respondent in the OA.

r Argumentsiadvanced by the learned counsel for the parties

" the OA. He stated that h

%

e T

gyt o

i "‘were heard. Learned counsel for the applicant reiterated the content of

e was appointed as Senior Lab Technician as a
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."?;dii.'f‘e“ct: recru1t, but {the respondents; had  treated his appointment as
~promotion and TA {No. 146/CH/2009 had béeh allowed agéinst him
| although he had ot aven been served in the matter and was therefore, not

;allowcdﬁqpponunity to present his side of the matter. His seniority had

been challenged and the respondent No. 4 had been placed above him and

: he_:jhad derived unduejbenefit on account of the order dated 25.5.2010 in

| TA No 146/CH/09. Later, many dth;:r persons filed:their claims seeking

a0 - | sihjilarbeirjeﬁts as allowed in TA No. 146/CH/2009 and all these persons
'had been placed above 'the applicant in the seniority list.

8. Sh. Rajesh Garg, learned counsel for the respondents. no. 1-3

:.stated that even if it was presumed that oider dated 25.1.2010 was passéd

‘without the applicant

14.9:2010. This order

implementation of this

having been heard in TA No. 146/CH/2009, the

order of the CAT was effected through order dated

had been served, upc:_)p the applicant in the present

- “‘OAbut he Had filed the present OA in October, 2014 and hence the same

was barred by limitation. Learned counsel also stated that the records

relating to promotions/appointment of Senior Lab Technicians effected in

1983 had been weeded

out.

9, Sh. Jaswal, learned counsel for the respondents also

 emphasized the aspect

of delay. He stated that as per the rules, the posts

/LS/
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: A,of Semor Lab Technicians were to be ﬁlled 100% by promotlon and the

| -"}':?_apphcaht had also been promoted to the post of Semor Lab Technician

; '.;and not .been directly

recruited. ‘He stated that the prov151on of 25%

_recruitment was intro iueed in the Rules much later while the appllcant

was appointed as Senior Lab Technician in 1983. Learned counsel stated

that this was the stand

this matter. At that

of the resporident PGIMER in the CWP filed in

time, the respondents had clearly stated that the

;«appllcant had been p1 omoted as Senior Lab Téchnician and not been

¥ | }dlrectly recrulted Sh

Jaswal also submitted that as per the Gradation

- List of Senior Lab Technicians issued vide Memo dated 28.5.1997 (taken

on record), the applice
shown in Column No

applicant had not impu

~_ had his él'a'im for being appointed as Senior Lab Technician through

“direct recruitment been

nt’s name was shown at Sr. No. 38 and he was
9 as having been promoted to this post. The

oned this seniority list which he should have done

valid.

- 10. - To a pointed question from the Bench, the learned counsel

" for the applicant stated {that as a result of the order dated 25.5.2010, the

seniority of the applicant had been changed, but he did not suffer any

monetary loss on this account nor were his promotions to the higher post

delayed.

.4 N—
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€ given our thqughﬁﬁxl"eons;_d‘e;gmtion' to the matter. It

aterial on recotd: that theapphcant was aware of the

- order dated 14.9.2010 through which the orderof the CAT dated

2552010 in TA Not 146/CH/2009 was implemented. The OA seeking

recalling of this order has only been filed on 7.10.2014. There is no

explanation for delay, on this account. Also, it is clear that except for

| chj;';lnge: of his position in the seniority list of Senior Lab Technicians, the

applicant had not sfiffered any adverse consequences, monetary or

' otherwise, on accountfof this order, Hence, we conclude that this OA is

" i barred: by limitation andv is dismissed. MAs No. 060/00346/15 &

,-~'Q69/00__348/ 15 are also{disposed of accordingly.

" Dated: %4 2015

ND*

At

(RAJWANT SANDHU)

B.A. Aggawa.é |

(DR-BRAHM A.AGRAWAL)
'MEMBER(J)

MEMBER(A)

()/





