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IN THE CENTRAL ADMINISTRATIVE TP’EBUNAL
JAIPUR BENCH, JAIPUR

- ORIGINAL APPLICATION NO.750/2013
| WITH
MA No0.291/00480/2014

Order reservad on - 13 201§
Date of Order: ... 2. 2 20\5

CORAM

HON’BLE MR.ANIL KUMAR, ADMINISTRATIVE MEMBER
HON'BLE -MRS. CHAMELI MAJUMDAR, JUDICIAL
MEMBER

1. Praveen Kumar Benewal S/o Shri Ram Prasad Benewal,
Age 32 vyears, R/o Plot No.C-498,Mahesh Nagar, Tonk
Phatak, Jaipur presently working as Tax Assistant, in the
office of Chief Commissioner of Income Tax, Statue Circle,
Jaipur.

2. Banwari Lal Sharma S/o Babu Lal Sharma, Age 33 years,
R/0 Keshav Katla, VPO Khirni, Tehsil Malarna Doongar,
District Sawai Madhopur, Rajasthan presently working as
Tax Assistant, in the Office of Inccme Tax \)fhper(TDg 1),
Income Tax Office, Statue Circle, Jaipur.

3. Rishabh Kumar Jain S/0 Shri Paras Kumar Jain, Age 31
years, R/o Ward No.9, Nai Mandir Gali,Indargarh, District
Bundi, Rajasthan presently working as Tax Assistant, in
the Office of Income Tax Officer, Income Tax Office,
Bundi.

4. Imran Khan S/o Shri Umrao Khan, Age 33 years, R/o Plot
No.117, Painter Colony,Nahri Ka Naka, Jaipur, Rajasthan
presently working as Tax Assistant in the office of Chief
Commissioner of Income Tax, Statue Circle, Jaipur.

5. Sunil Kumar Kankhedia S/o Shri Dhanpat Lal, age 34
years, R/o Plot No0.63, Shri Kalyar idagar, Kartarpura,
Jaipur presently working as.Tax Assistant, in the ofﬁce
Commissioner of Income Tax-I, Statue Circle, Jaipur.

Al Jdumis
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6.

(By Advocate Mr. R.P.Tiwari)

1.

Mukesh Kumar S/o Shri ‘Rampa!, Age Bi.years, R/o Plot
No.B  4/156, Bal Nagar, Kartarpura, Jaipur presently

~working as Tax Assistant, in the office of Income Tax
‘Ofﬂcer Ward No.2(1), Statue Clrcle Ja:pur

.Rekha Lumwal W/o Sh'ri Ashutosh _D/o Shri Jairam

Luniwal, Age 29 years, R/o Q. No.36/Type-HI, Income

Tax Colony, Calgiri Road, Near Rungta Hospital, Malviya

Nagar, Jaipur presently working as Tax Assistant in the
office of Income Tax Officer(MSTU), Income Tax Colony,
Calgiri Road, Near Rungta Hospltal Ma!vuya I\!agar Jaipur.

i‘« ‘5

. ‘/tahesh Kumar S/o Shrl Nattholl Ram,‘A'ge 29-years‘, R/0

Cuarter No.176/11, Income Tax Colony, Calgiri Road,
Malviya Nagar, Jaipur presently working as Tax Assistant
in the. office of Commissioner of Income Tax-I, Jaipur,

Statue Circle, Jaipur.

. Kamlesh Kumar Sharma S/o Shri Ram Narayan Sharma,

Age 32 years, R/o Plot No0.43/3, Parasram Nagar, Dher Ka
Balaji, Sikar Road, Jaipur presently working as Tax
Assistant in the office of Commissioner of Income Tax-I,
Jaipur, Statue Circle, Jaipur.

[ Appiicants’

B SR

VERSUS

Union of India through Secretary, Ministry of Fi'hance,
Department of Revenue, Government of India, North
Block, New Delhi.

Chief Commissioner of Income Tax, Central Revenue
Building, Bhagwan Das Road, Statue Circle, Jaipur.

Chairman, Central Board of Diréct Taxes, Department of
Revenue, Ministry of Finance, North Block, New Delhi.

Director (Ad. VII), Ministry of Fmaﬂce,' Department of .
Revenue, CBDT, 469, Hotel Samraf, Chanlkvapuri, New
Delhi-110021. :

Shri Ram Kishan Phulwaria S/¢ Shri 3hitu Lal Phulwaria,
wwkmg as ~sr Tax ASSISEant Iuco Mz Tax us ,u—, Behind

o2 S iom —/.
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Collectorate, Shekhawat Colony, Churu residing at Type
II, Quarter, attach to Income Tax Office; Behind
Collectorate, Shekhawat Colony, Churu. -

6. Shri Mukesh Meena*S/o Shri Sanvar Mal, presently
working as Sr. Tax Assistant in the office of Director
General of Income Tax (Investigation), NCR Building,
Statue Circle, Jaipur residing at 24, Méeno Ki Dhani,
Biharpura, Jahota, Tehsil Amber.

. o U Respondents

(By Advocate Mr. Gaurav Jain)

ORDER

(Per Hon'ble Mr. Anil Kumar, Administrative -Member)

In the present OA the applicants have praved for the.

following reliefs:-

8.() To pass any order or direction whereby the promotion
order dated 10.10.2013 and 24.4.2012 be guashad and set
aside. ‘ , '

(i) To pass any order or direction whereby the respondents
be directed to promote the applicants on*fhe?tost of Senior
Tax Assistant against the:recruitment yeai 2012-13 with afl
consequential benefits and arrears be paid immediately.

(iii) To pass any order or. direction whereby official

respondents be directed to count the past service rendered
by the applicants at their old region for the purpose of

- determining eligibility for the purpose of promotion.

(iv) Te pass any order- or direction whereby official.
respondents be directed to convene the review DPC for the
post of Sr. Tax Assistant for the year 2012-13 and 2013-14
respectively, in light of prayer sough't above.

(v) To pass any order or direction wherebhy letter dated -
27.3.2012 be quashed and set aside.; |

(vi) Any other appropriate order or direciion which the
Hon’ble Tribunal may consider just and proper in the facts

and circumstances of the case may also kindly be passed.

Lol Sgeane—
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2.

“counse! for the applicants' are that the applicants are

The brief facts of .the case as statad by the learned

presently working on thespost of Tax Assistant at various

places in Rajasthan Region of the Income Tax Department.

-In the OA the facts with regard to the applicant No.1 have

been taken for ready reference whereas the facts and other

necessary service details of other applicants are enumerated

in the following table:-

Name of

'Dt.of

Sl Post | Dt.of Region Dt.of
No | candidat 11 |where |promoc |joining at
e apptt. |initially |tion on|Jlaipur
In the |appoint | Sr. Region
Deptt. |ed. T.A.in
old
__.region |
1. |Praveen |Tax [12.11. [Chennai|16.6.20 :11.7.2011
Kumar - | Astt. | 2007 : 11
Benewal e
2. |Banwari |Tax |31.1.2 [Chennai|28.4.20 | 11.7.2011
Lal Astt. | 008 1 T
Sharma | O
3. |Rishabh |Tax |14.11. |Chennai |N.A." 7 111.7.2011
Kumar | Astt. | 2007 -
Jain. V0 R
4. !Imran |Tax [16.3.2 [NWR [N.A 27.1.2011
Khan Astt. | 009 Chandig l
' arh ‘
5. | Sunil Tax |19.11. |Gujarat | 16.6.20 119.11.201 |
Kumar | Astt. | 2007 o pit 2
6. |Mukesh |Tax |[25.10. |Gujarat |16.6.20 |13.1.2012 |
Kumar | Astt. | 2007 R R e .
7. |Rekha Tax |15.11. |Chennai ' 16.6.20 |11.7.2011
| Luniwal | Astt. | 2007 o1 _,
8. |Mahesh |Tax [20.11. |Kochi(K | N.A L 17.4:2011
, Kumar |Astt. | 2007 jerala) | | |
9. |Kamlesh | Tax |10.7.2 |Gujarat | N.A. 11.3.2011
| Kumar .| Astt. | 009 |
Sharma i B ]
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3. That the applicant No.1 was initially appointed on the
post of Tax Assistant vide Q"rder dated 12.11.2007 and was
é‘llotted‘ Chennai Region. That the applicant moved for inter
charge transfer. The applicants were transferred from
different regions to Rajésfhan Region. The copy of the
guidelines dated 14.5.1990 has been annexed as Annexure

A/6.

4. In pursuance to the inter charge transfer orders, all the
app_‘licants' joined Rajasthan Region on the post of Tax
Assistant. The applican‘ts were asked to abide with the terms
and conditions of the inter charge transfer guidelines dated
14.5.1990 read with Central Board of Direct Taxes letter

dated 23.1.2003.

5. That the applicant No.1 who was waorking on the post of
Senior' Tax | Assistant was reverted te...the. . pest of Tax
Assistant before his joining at Chief CQsT‘lmissioner of Income
Tax Office, Jaipur. Consequently, the apalicant No.1i jeined
at Jaipur Region on 11.7.2011 on the post of Tax Assistant.
Past service rendered by the applicant was not considered or.
given weightage by the official respondents for the purpose

of promotion on the post of Senior Tax Assistant.

6. The Ld. Counsel for the applicants fuither submitted
that the applicants were aware of the facts that because of
inter charge transfer, as per the undertaking furnished by

S

them, they have to lose their senjority. Tha Ld. Counzel for
AT 2 Sl 5
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the applicants submitted that loss of seniority at Rajasthan
Region may not be confused with qualifying service required
in a particular Grade for prdmotion to the p g ost of Senior Tax

is tc be filled up

—

Assistant. The post of Sr. Tax Assistani
100% by promotion amo“ngs't Tax Agssistants "wha'j have
rendered a minimum regular service of 3 years in 'the‘Grade'
and have qualified the prescribed departméntai examinatioh'
for ministerial staff. Thus the rules of 2003 ae very C_Iear'in_
prescribing the eligibility crlterla for promotion to the posf of
Senior Tax Assistant. The rules of 2003 nowhere mentions
that an employee needs to render minimurmn required service
of 3 years in the Grade in”a particutar regign. However,
respondents in the present case are impiementing the
recruitment rules 20103 in the manner that for promotion on
the post of Senior Tax ASSisLant an employes is required to

Grade in a

have 3 years minimum service in p.‘d’rHCU%
particular Region. This implies that the service rendered by
the applicants in different regions before coming to

Rajasthan Region are being totally ignored.

7. The learned counsel for the anplicants submit ‘LG‘ that
as regards to inter charge emiployeess, despite of pushing
them down in the seniority list thewr past service in a
paf‘ticular Gfade at old region is taken into consideration for
promotion on the post of Senior Tex Assistant.”  He

submitted that this controversy is ne Imore rast ntagra, as
Ao S

()
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the Hon’ble Principal Bench of Central Administrative
Tribunal in OA No0.2406/2005(Ann.A/12) and in OA
N6.2732/2009 '(Ann'. A/12):has decided the issue involved in

the present OA. That the applicants S'Lzb‘mittedn: the

~ representation to the respondents to tis effect but i“néy did

not consider the representati/on of the-appiicants: in th:e right.
perspective and issued pro'.r_pl'oti'on' order dated 24.4.2012 to
the post of Sr. Tax'Assistaﬁ;c against the vac.ancy-y‘ealr 2012-
13." The épplic\antst were treated to br_mel:@ble -fbr"injt').'t

having 3. years service on the post of Tax. Assistant at

Rajasthan Region. It was informed that the applicant No.1

would be eligible for promotion to the. post of Sr. Tax

Assistant only against the recruitment year 261.5-16.

8. Further, the Hon’ble Central Administrative Tribunali,

Jodhpur Bench has allowed the Original Application

'N0.522/2011 titled Ramesh Kumar Panwar Vs. Unign of

India vide order dated 9.8.2012 and issued directions to the
respondents stating inter alia that service rendered by the
applicant from the date of his initial recruitment in Gujarat

Region from 24.10.2007 till the date of DPC i.e. 29.6.201%

IS

be considered and for conducting. review DPC and to

consider the name of the applicant for premotion to the post

o

submitted that the respondents be di

of Sr. Tax Assistant(Ann.A/12).

9. The learned counsel for the applicant, therefore,

B S U UG o M
frecred [0 Draimote frie
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applicants on the post,-off";'Sr. Ta Asgist mt against the
recrurc'nent year 2012 13 wrth all conseqLentla' ben: ﬂrs by
countmg the past service. rendered by the applic dnts, at their
old region for the purpose df determining the eli‘g‘._%l?b'i-léi’c\/ for
prorhOtion. The r'esponde'nts may also be diretred to
convene the review DPC for the post of Sr. Tax Assistant for
the year 2012-13 and 2013-14 r‘espectiveiy vand to quash

the letter dated 27.3.2012 (Ann. A/3).

7

1C. \On the other hand, the respondente hav‘e‘-:ﬁled their
written reply. In their written reply the respondents have
stated that the applicants‘ w.hen they were transferred-frdm
other region to Rajasthan Region were required to give a
written undertaking to abide by the terms and conditions for
the inter 'c'narge ’rransfer guideiines-‘as contained md."‘c.he jetter

dated 14.5. 1990 read with CBDT letter dcwed

o .Jm*.f*s

1.2603.

11. The respondents have stated that the m ;mdry congition
for promotion from Tax Assistant to Sr. Tax Assistant is that
the post of‘ Sr. Tax Assistant is to be filiad up 100% by
promotion from amongst Tax Assistants who r‘ave rendered
a minimum regular s_ervic’e of 3 years in the Grade and have
- qualified the prescribed departmental examination for

ministerial staff As per the pollcy, ser \/lC’“‘f rendered oy the

v 8

applicants in other region are not courntad towards minimum -
service, - if any, prescribed for
promouon/aopomtment/conhr'ﬂa*mz to any  higher
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posf/grade/cadre. It has beer specifically mentioned in the
guidelines that on transfer the services rendered in old
charge will not be counted:in the new charge for the purpose
of seniority. He/she Will be placed at the bottom of the list
of employees of the con‘cerned cadre in the new charge.
Seniority in the cadre in the charge to which the person is
transferred will sta'rt from{lﬁyt'he date that person reports for

duty in that charge.

12. The learned cbunsel for the respondents submitted that
as the applicant No.1 has not rendered 3 years continuous
service on the post of Tax Assistant in Rajasthan 'Region
(New Region), therefore, his nanﬂe was not considered for

promotion when the DPC met on 29.6.2011.

13. With regards to order passed by the Centrai
Administrative Tribunal, Jodhpur as refiedstpon by the
learned counsel for applicénts it has been decided o file a
Writ Petition before the Hon’ble High Court of Rajasthan in
view of the Hon'ble Supreme Court’'s order in SLP
No.140444 of 2006 in the case of Union of India and others

Vs.Murali Dhar Menon & others (Ann.R/3).

14, The respondents have further stated that as per
Board'’s Ie'ttervdatéd- 14.5.1990, the applicant cannob be
given benefit of past service rendered in the eariier regiom.
The Hon’bie Supreme Court in the case of Union of India and

others Vs. Murali Dhar Menon and others (Supra) have
Aq‘zﬁﬁw 9
-~
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clearly men‘tioned that the er‘nployele did not have any legal
v.righE to be transfefred from Q'ne c‘hAa-rge to anothe.r'charge
vsi'hce the seniority of the;.;,f..!_DC/U'DC (Tax As;istént iAn'.’the
present OA) is .maintained ':éhargev‘vise. The c:grde_éis passed-
by the Central Administréﬁvé Tribur;n'a'}',‘ Eédlﬁpl.il.r i'n CA
No0.522/2011 have been.‘-' "challenged‘ by the depértrﬂent
'before the Hon’ble High Court of Rajasﬁ;hah oy way of filing:
the. Wrif Petition_ along with sfay petition. As SQ-:h the mait-ter
IS Subjudfce before the Hon'ble High Cr‘urf,.' Rajas‘fh'an-. At

this juncture no further action can be taken in the matter,

15. With regard to the order dated 14.2.2013 of CAT,
Lucknow Bench in OA No0.315/2014, it nas been stateda that
it is to be challenged before the Hor'ble High Ceourt of Uttar

Pradesh at Lucknow Bench. The respondents have submitted

™

in their reply that Shri Dinesh Kumar Meenga an inter charge:

transferee was wrongly promoted as Sr. Tax Assistant on
18.9.2009 and he has since been reverted back on. the post

of Tax Assistaht. (Ann.R/5).

~

16. Therefore, respondents have submitted that the

present OA has no merits and it should be dismissed.
17. The applicants have filed the rejcinder.

18. Heard the learned counsel for parties, perused the
docuiments on record and the case lfaw as referred to by the

narties. - MW
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19. It is .not disputed. bt/ 'the respondents that the
contro\/ersy involved |n the preceht OA is ;ove:red by the
order of CAT, Jodhpur Bench in the case of Ramesh Kur‘har
Panwar (Supra) though th-e,- respondents have olso stated“
”’z:h'at they have filed writ p_etition agairrst"this .olﬁrde, before
:the Hon'ble ngh Court of Rajasthan which is pending
-consideration. On the otherfhand 'tfhe“ iearhed‘ ;co'U'ns_et for
the -applicants submitted that the respon oents have fé_il_ed to
appreciate thiin line of difference between loss of sem‘ority
.:a'rrd counting of service rendered in the oid chérge for the

pUrpose of promotion. He submitted that according to the
provisions the applicants may be ptaced at the bottom of the
seniority. But the servilces rendered by them in o{d charge
would be:counted for the purpose of eligi.biiitv. He argued

that seniority and criteria for engibmty are two different and

distinct things. If the appllcants service .h ; oaist charge is
counted then they would be eligible for promotioh to the
post of Sr. Tax Assistant. He argued that the CAT, Jodhpur
Bench have considered aIII aspects and vide order dated
- 9.8.2012 in OA No.522/2011 direeted the respondents 1o
consider the case of the Aapplicant .ot' that OA A*o promotion
to the post of Sr. t"F'ax Assistant by considering the service of

the applicant from the date of initial appcintmentin Guiarat

)
..

Region till the date of DPC. He aroucri hat the

squarely covered by this order of CAT. Jodhpur Beanon,
L A

1i
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20. We have carefuilzly perqsed the order or the CAT,
~Jodhpur Bench pa’ssed" i_n OA NG. 322/2011
(Ann A/ll)(Supra) and’ We are of the opinion that- the facts
of the present OA are squa-’r-eey covered by ‘r.ne f’ac.ts”of QA
_N'o.522/2011 ‘as decided b'y"the CAT .Jodnpu.r Benvcn}; The
Jodhpur Bench while deciding the CA has aisoi considered
the orders passed by the :Prin‘cipal Bench,. of the'Tribun‘ai in'
OA.l__\!o.2406/2-OOS in the case of Pramoc K-{Jmar Vs. Union of
Indzia & ors. decided on 24.8.2006. The eaid- decision was
r'endered by the Principal Bench rel\/ing upd‘n- the varieus
decisions of the Hon’ble Supreme Court in the case of Rernu
Mallick Vs. Union of India reported-i‘n 1694 1 SCC 373,
Scientific Advisor tov _Rakasha Mantri & Anr. Vs, “a’;i\*?.;‘ose;j_fn
reported in"1998(5)SCC 305; and Union of In "\ & Anir. Vs,

V.N.Bhatt reported in 2003 (8) SCC 714.

21. The CAT, Principal Bench vide order déit'er.: 24.6.2006

had cancelled the Board’s decision dated 14 . 1990,

22. We are inclined to agree with the arguments of the
lear}ned counsel for the applicants that there is difference
between the seniority and the length of service for eligibility.
We have ca.refully perused th’e'reerui‘tnﬂernt rules placed at
- Annexure A/9 by the applicants. Para 12 of the said

Recruitment Rules is quoted below:-

Grade from Whl"h i 100% by promofion frome|
recruitment by famongst Tax  Assistaots who |

Boniddtunate,
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prormotion/deputation/absor- have renderad a  minimum
Ption/short term contract re- | regular service of three vears

| Employment is to be made. |in the grade and have

qualified the  prescribed
departmental examination for
| Ministeria! Staff. - '

| Note 1: D l
| Promotee  Tax Assistant  will
not be eligible for promotion
as Senior Tax Assistant till
they qudlify the departmental
examination for data entry
skills of 5000 key depressions
| per hour.- :

It is provided that:

If a junior person s
considered for promotion on
the basis of his completing the
prescribed qualifyirig period of
service in that grade, all
(-persons senior to him in the
grade shall also be considerad
for ' ‘noromotion,
notwithstanding that they may |
not  have rendered ' the
prescribed qualifying peried of |
service in that grade but have
completed successfully  the

prescribed perivdsbf probation,

The proviso of this rule clearly specify that a junior parson is

considered on ‘promotion on the basis of his comipleting the

(H

prescribed qualifying period of service in that grade, all th
peréohs senior to him in the grade snali also be considered
for promofion, notwithstanding that they may not have
rendered the préscﬁbed qualifyiﬂg péréc:d of service in th»e
Grade but have completed successfuily the _p!'sescribed neriod.
of probation. This provision implies t.‘.raai"i'i" apolicants be.ing

-
9}

junicr are considered on the basis of compieting the
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“prescribed qualifying périod c_)f service {3 vears) then a:il
persons senior to the apfi;a.li.ca'r'-xt:s in'that grade "\f\fO'u‘_'dj also be
considered even though they may noi have :omnle*ed the
prescrlbed qualifying perlod of service in that Cmae The

only condition is that such pefsons should have completed

successfully the'prescribed period of probation,

23. Under the facts and ‘ci‘vrcumstan'céS, the present OA is
disposed of in terms of the order vpa;sa d by the CAT,
Jodhpur Bench in OA N0.522/2011 with MA l\io,&4;42()12 vide .

order dated 9.8.2012 (Ann.A/11) ana  the

..
oo
=
—

)

directicns are issued to the respondents:-

1.Respondénts are directed to consider the service of
the applicants from the date of initial appoirtraent in

their respective region till the date of DPC when the

applicants completed 3 years of reguiaks

2. The respondents are directed o obtain vigilance
-clearance, conduct review DPC and consider the names .
of the applicants for promotion to the post of 3. Tax:

Assistant within a period of 3 months from the date of

receipt,.of the copy of this order.

3. We are inclined to quash the impuaned order dated-
27.3.2012 (Ann. A/3) as it is vioiative of racruitment;

rules of 2003.

= e e ---‘—T---«— — - B /‘l’t,,la 0--(
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»
4. It is made clear that these orgers wi be subiect
thiej orders passed Dy ‘the ros'oe #igh Court of
Raiasthan in the \N.irjit Petmcw fler by the respondents

against the order of CAT, Jodhpue Sench in O34 No.

522/2011.

24. With these observations and divechions the - QA o

disposed of with no order as t¢ cests.

250 In view of the orders passec in e G4, there 5 10

” need to pass separate orders in the MaA Mo 291/004%072004

Hizd by the applicants for interim prayes in the OA ang
rerce it is disposed of accoromgl\/
MRS n-,"'\a\ ELI MAJUMDAR) SO SR
SIDICIAL MEMBFR ViR s R

M Ay



