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CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR

ORIGINAL APPLICATION NO. 675/2013.

. ORDER RESERVED ON:  11.02.2015

- DATE OF.ORDER : __ >\"3-201(5
'CORAM :

HON'BLE MR. ANIL KUMAR, ADMINISTRATIVE MEMBER.
HON'BLE MRS. CHAMELI MAJUMDAR, JUDICIAL MEMBER.

Dr.. Awdesh Kumar s/o0. Sh. Sundal Lal aged about 64 years resident of A-404,

Anukampa Apartments, Malviya Nagar, Jaipur. _

- . ~ Applicant.

(By Advocate Mr. Sunil Samdariya) - ‘
VERSUS

L Unlon of. India through its Secretary, Ministry of Informatlon and
Broadcastmg, Shastri Bhawan, New Delhi.

2. .Prasar Bharti through its Chief Executi ve Officer, Press Trust of India
(P.T.I.) Building, Parliament Street, New Delhi. '

... Respondents

(By Advocate Mr. Mukesh Agarwal)
-0 R DE R

.P Sml Chamelz Ma]umda; Member (J).

The applicant filed this 0.A:. challenging the . -
‘Avalidity and"legality of disciplinary 'proceédings

pending .agains‘t: him. The - appiicant has prayed for

the. following reliefs



-
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(i) To issue an appropriate order/direction
quashing the pending departmental proceedings

which are pending for last 10 years for no
good and valid: reason, which- - stood initiated
vide charge sheet 3.6.2003 (Annexure A/1l) and
which hitherto have® reached to the stage of

report dated 14.5.2008 (Annexure A/2)

submitted by Inquiring Authority 5 vyears ago

and thereafter no action whatsoever ‘has been

taken thus prejudicing the applicant and so

also quash and set aside the order preceding

‘order dated 12.1.2001 (Annexure A/l) whereby

leaves which had been sanctioned in’ the vyear

"1991 and' 1995 had been unilaterally withdrawn .
resulting into initiation. of  impugned

departmental proceedings.

(ii) To issue an appropriate order/direction
directing the respondent to release all unpaid .
dues such as increments which were withheld
due - to pendency of departmental proceedings,
retirement dues. such as gratuity, commutation
of pension, " leave encashment. and all other -
- increments and other benefits which had not
‘been paid due to pendency of departmental
proceedings and that too with interest @ 18%
p.a.

(iidi) Any- other 'order/direction which this
Hon'ble Court deem fit and proper in. facts and
circumstances of the case may be passed in
favour of the applicant. :
(iv) Award cost of the application.

2. The facts of the case, as. stated by the

applicant, are as follows :

The applicant was appointed ' as- Class—i

Engineering Officer with All India Radio in the year

1973. The applicant was felicitated for his

outstanding contribution made during his - service

career. He was awarded for 'Technical Innovation 'in

~

the vyear 1974-1975. . He' was awarded for 'Best
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Maintained‘Doofdarshan Kendra in the countrY' in the
year 2005. From 1990 onwards ‘he waS'remaining i1l

due to chronic Asthma, as such he had to stay away

*from his official duty for a considerable Tperiod.‘

The applicant sent  properA'leave apélicatiqns~ at
appropriate time. ‘His ieave :was sanctioned wide
orders dated_ 03.12.1991) 13.09;1995 and 01{11.1995
issued by Deputy Director,AAdminiéfrato? on behalf_df
Chief Engineer, All India Radio & Televisién. Before:
the leave waé saﬁctioned,, the 'applicént made  an
application ; dated 09.02;1995 seekiné vbiuntary
retirement from the service of the Respondént'Nd. 1
wQe.f.' 08.05.1995 as: the applicant completéd mére
than 20 vyears éf servicé from the date of initial
appbintment. The said application for vpluntary
retiiement’was neither aécépted nor refused by thé
departmént within statutory period of three months,
therefore, the Qolﬁntary reﬁirement _took Eeffect
automatically in viéwhof ﬁhe proviso to Rule 484A(2)
of CCS'(Pension)'Rules; 1972. Much after the expiry
of three monfhs peribd[ the Directorate,‘vidg order
dated 14.11.1996, fejected the appliCatioﬁ . for
voluntary retiremeﬁt on .erroneéus _pieﬁise thaf the

applicant did not cbmplete 20 years of qualifying
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service. | However,Adué td;ill-héalth fhe apﬁlicant
did..not challenge such . nog—aéceptance of voiuntary—
retirement. ‘Insteéd,‘he chose to rémain on'leave for
gétting himselj'treated and sending appfopriate leave
applicationéi_ In.the year-1998,‘the applicant agaiﬁ
made one application on 12.10.1998 seekiné voluntary

~

on 10.02:1999 on the ground. that the period of

 a@bsence from '09.05.1995 to 13.09.1998 " was -to be

regularized4and that the saﬁeAwas pending before the
competent aﬁthority. ‘The other reason assigned was
that thev applicant did not coﬁplete 20.-yearSVlof:
quélifying service. Thirdly, Lhere were Outéténding
dues against-Housé Bﬁiiding Advance. | | |

3. The applicant has éonfended that thé appiicant,

being an Aappointeg of 1973, completed 26 years of

servicé on the date of rejection of application and

if there was any outstanding due of Housé_Building
Advance that could ~have ‘beén adjgéted against
retirement bénéfits. He . further cohtepdéd  that
regularisation'of-périod after:qoﬁpletion of 20 years -

of service was not at rall relevant.  However, the

‘appliéant did not challenge such .order of rejection

of his application for voluntary retirement Dbecause

\
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Qf his»ééntinuoﬁs ill health. |

4.  The applicant has further coﬁtended;'théf én
12;01.2061 the -order/memo dated  03.12.1991 -and
'13:69.1995 were' issued by~ fhé Deputy Dirécfo£
Administration 'on ;behalf of 'Dirécfér .Generai, Ali.
‘India. Radio, 'Calcutta‘ whereby the leave for the
period between 01;07;1991 to 08.02.1995 was>withdrawﬁ
holding thét the éfbregéid.'period.lwas. unéuthorized_
'ébsence.';The appliéant has:élleged that tﬁis_ofder 
was iséued,unilaterally.after ten yeafsland six yeérs
fromithe issuance of the érder'sanctioning thé leave
fér thel period of ébéence ‘dated 03}12;l9§1 and.
13.09.1995. - . |
" 5. ' Thereéfter, the depértmental. proceeding ,was:-‘
initiated on the basis of the 'charge shéet dated
. 03.06.2003 ievelling two értiCles'.of charge  of
.unautho%ized absence for ~different .épéils.:iz'The
applicant' feélied Ato' the .said charge shéet én
04.07.2003.  The applicant has alleged that the
enquiry proceeding vwas proﬁracted  ?or no good and
&alid reasons, qs'such, thé'apﬁlicant was cbnstraiged
té‘ Wrife a letter to the Goﬁernment'.of‘ Ihdia on
05.02.2007 fOI éxpeditious cqnclusi&n of enquiry. -

6. On 14.02.2007, the applicant, for the third

S
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time " made an"-a?plicatioﬁ. seeking,' voluntary
retirement. | The said applidation ’fér _VOiuntafy
retiremeht/ was ~accéptéd. by order dated 10!07.2007.
In the meantime, since the enquiry proceediﬁg was
piotracied, the'applicant filed an O.A. No. 47/2007.
before the ‘Tribunal challenging the legality  and

validity - 6f the departmental proceedings and the‘

preceding = orders ~which were. made the basis of

initiation of departmental proceedings. "The Tribunal

issued notices by = recording the order  dated

©01.03.2007.  During the pendency of the O.A., on

26.02.2009, it was'informed-to thé'Tribunal that the

- Inquiry Officer ' concluded the proceedings and the

Copy of the  enquiry report was .givén.'tov the
applicant. The Tribunal disposed of  the O.A. vide

order dated 26.02.2009 granting liberty to the

épplidaht to challenge the enquiry report before the

disciplinary'authority. The applicant was Sﬁpplied
with a copy of enquiry report ’dated- 14;05.2008 on
29.07.2008. | Soon after receipt of the copy;bf‘theA
enquiry report,  he aubmittedihis reply:té the enqﬁiry
report . on 08.09.2008; - The épplidant has submitﬁed
that desﬁite Submissionf'of_ the  enquiry report énd

reply to the fénquity report by the appliqant five
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years ago, no action whatsoever had been taken by the
Respondents Due to ’pendency of the departmental
prooeedinds, the applloant has been deprlved of . his
complete retlral' benefits . -although he stood
‘voinntarily retired six.years ago in the years2007.
The applicant had not  been paid gratuity,)'leave
encashment, .commutation' of4 pension" and-fall‘ other
admissible duesi- because | of protraotion of
departmental proceedings without any lawful and valid
reason. Hence the applioant has filed this 0.A. f
7. ‘We.find from the order passed byvthiS'Tribunal
‘that the instant~O,A. was moved .on 25.69.2013. This
fTribunal, sought | for 'a lclarifioation from - the:
respondents"as to ‘how the: respondentsw granted
'voluntary v retirement to ‘the applicant  when
disoiplinary enquiry 'was in. progress vagainst ~him.
The Tribunal passed an ;order on the same 'day
restraining the Drsciplinary Authority to. pass no
'further order Until this 0.A. wasl disnosed'of.- The
relevant part of the order is’ set out hereln below

" "The respondents shall spec1flcally clarify

as to why they have granted the voluntary

retirement to the applicant, if- some

disciplinary enquiry  was in ‘progress

against him. h '

| List the matter on 09.10.2013 for -
further hearing. Since no order has been

A
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paesed 'on the .disciplinary enquiryi-_no
further order shall also be passed in the
dlSClpllnary enquiry against the appllcant
till it is clear by the Tribunal.

8. The respoudents have filed a short reply in

answer to the query'-raised by the Tribunal» and

reserving theirfright to file detailed reply.l'The
respoudents' contentiou, inter alia; are as follows

8.1 That the applloant was charge sheeted for

unauthorized. absence from..duty in different‘ spells

i.e. 1.7.91 to ~8.2.1995, 13.2.95 to 11.9.1998 and

15.02.1999 to 13.02.2001 vide Ministry of Information

end Broadcasting -Memorandum dated 03.06.2003 "asking

him to submit his reply to the‘oharge sheetrwithin
ten oays of“the receipt of,the.said memorandum. .The.
a?plicant submitted his written'statement-of defence
1n”,spelle. An .quuiry‘_Offioer‘ wae éppointed on
02.07;20b7rto proceed with the inquiry..lThe enquiry
report was submitted on l4 05.2008. However, during

the pendency of the 1nqu1ry the appllcant submltted

an appllcatlon for Voluntary retlrement on 14.02.2007

under Rule 48-A (3-aj of the CCS (Pension) Rules,

1972, seeking voluntary retirement from service

w.e.f. 14.G65.2007. That the request of. voluntary'

- retirement of the applicant dated l4.05.2007- was
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eXamined under the proviso to-Rulé 48-A and’3(—A(a)'
Aof CCS (Pension) Rules.-

8.2 | It 'is: further éohﬁended‘-ﬁy ,ﬁhe respondents
that thoughAa charge Sheét er imposi£ion of-ﬁajor B
pénalty;dn the»applicant has already béen served for
-uhautﬁorized absénde from duty. since July 1991 to
February,_ZOOl but: in the absence ofifiﬁdings_ﬁf.the
inquiry.ieport it waé'pot‘possible to form a \dgw
whether penalty of removal or dismissal from service
would be warranted. As'such, it was decided with the
approvalv of the thehA Mihister for Informatioh. and
Broadéaéting to accept the Voluntary_'retifement
reqﬁest‘ of 'the applicant _from' service Vide .Office
Order dated 10.07.2007 with the condition that he
will bé eﬁtitléd only for provisional pension and no
gratuity, commutation of pensiOn,'encashment 6f leave
shall 5e aliowed until conclusion of the proceedings.
The applicant "will also be required to get prior
-_perﬁission‘ of the Governmenf,l if he .WiShes to
undértake any commercial employment within a-periodv
of one yéar of the Voiﬁnfary retirement.' 

8.3 ‘That on thezbasis of findings of the Inquiry
Officer and after following‘the'laid down:proceduré

for consultation with  UPSC, the disciplinary
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aﬁthority on the adviée of the Uhioh.‘Public Service
Commission decided»on 21.10.2003 to impose penalfy.of
Withholding of .20%' cut of fhe ‘monthly pension,’
otherwise admissible to applicaht for ;é period of
_ three'years. The reSbondents fufther confend that in
deference to the order of . this Tribuﬁal dated
25.09.2013 (received by, Respondent No. 2 through
Prasar’Bharati.on106.11.2003) the Respondentho. 1
havg not yet.acted upon the advice of the Commissipn
‘andihas Eeen'képt in abgyance tili.further,di;ect;oh
for the Tribunal.- |
9. The réspondents -hayé\ given ‘the justification
for acceptihg _ the application | for kvoluntary‘
retirement.of‘the'abpliéant gy stating, inter alia,
thét though a charge sheet‘fbr iﬁpositioh_ofAméjor
penalty on the applicant had alréady been.served-for
Unaﬁthorized absenée from duty since July, 1991 to
‘ "Febrﬁary'_1995 " but  in tﬂe absence of - fihding of the
EHquiry-répéft it Wag not possible to :&nmi a view
~ whether penalty of removal br diémissal from se?vice
wéuld be warranted. Aé such,-it was'décided with thé
épproval~.of 'the then Minister for Information  and
Broédcasting to accept the voluntary 'retifement

request of the applicant from service .Vide order

A
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dated 10.07.2007 with the condition that he will be
entitled. only | for prbvisional pension | and no
gratuity,‘commutatidn oflpension, en¢ashment of lea&e
untilzconclusioﬁ of £h9 proceeding.:

'10. . The respohdents’have furtﬁer contended that on .
the‘basis df the finding éf the Inquify Officer and .
- after -followiné' the'v'laid .downA. procedure for
consultation with“UPSC, the discipliharyfauthogity én
the advice of;'the» UPSC, had taken a :decision on
21.10.2003 to imposé penalty of withholding of 20%
cuﬁ of the monthly pénsion-otherwise admissiblefto
the applicant. for é periqd.of three»yéars.‘(

10.1 But in compiiance with‘ the ordér' of this'
Tribdnal'dated 25109.2015_receiVed by;Respéndgnt No.
2 through Prasar Bharati on 06.11.2013, Resﬁondent
~ No. 1 did not act upon the advice of -the Cémmi;sion
and the order has been kept in abéyaﬁdei ﬁill'_the:
"~ final deéision_of the O.A. | |

11.6 The_learnedﬂcounsel_for the respondents have
. submitted ﬁhét since thé mahaatory advide,bf the UPSC
was received andﬁ the Commission aéreed to the
tentative decision of.tﬁe disgiplinary aufhorify for
impbsition'offwithholding,of 20% éut of.the monthly

'pension_otherwise-admissible to the appliCant'for a

-
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periqd of three yeérs,‘the Disciﬁlinary‘Aufﬁority_may
be allowed to. pass orders in accordande with' thé.-
prqvisioﬁ of Rule 9 of CCS (Pensidn) Ruies;”l972 and-
ﬁhe Governmenf of - India Decision_ No. 6 theréunder
kept in abeyance. The respohdents havé anneged the

advice of the UPSC dated 12.08.2012.

12! Heard Shri SunilA‘Samdariya, Learned Counsel
for the applicént and Shri Mukesh Agarwal,  learned
: COUnsel"for the reépondehts. We have -also. gone
through the pleadings alang’ with -doéumenté anhexed
thefefo;

13. The learned counsel for the ap?licant éubmits
that when fhe leave for the périod 1991'to 1995 héd
been sanctioned in the year .1995, no departmentai
proceedings‘ could; have " been drawn for the alleged
ébsénce_for the aforesaid period after unilatéfélly
withdré@ing the sénction.Orders dated 63.i2;1991 and
13;09.1995. The  impugned prdceedings suffef..froﬁ\
arbitrariness, bad faith and. malice in law. The
impugned proceeding ought not to have been drawn when
the abplicént had submitted-‘aﬁ épplication for .
inUﬁtary retirement'>'on two occasions-' before
initiation of departmental?proceeding; The rejection

orders. passed .on  his application for voluntary
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retirement were .aiso Untenéble. ‘ The-_chérgézisheet
contained the alleéatiohs of absénqé for the period
frqm 1991 toil995;~for thé'period from 1995 to 1998
énd for the period between l999ito 2001. -fherefore,
thefe was an inexpiicable delay in.initiatioﬁ éf_the
departmental proceedings. That apart, there is-déiay
inAboncluding the departmenial proceedingé because
the proceedings is " pending féi more,than'ten'years
cauéing seriéusvprejudice-to the applicant.‘

14. The.Learned'Coﬁnéél for theiépplicant, at the

time of arguments submits ‘that there are two issues

.which are to be adjudicated by this Tribunal - (i)

Whéther any proceéding codld be,initiateq against_é‘.
retired person aﬁd secondly whether the prbcéeding is
liable to be iﬁtérdicteq becausé Qf-inordinaté delay
in initiating the ﬁrbceedings asAwell.éé conéluding
the pfoceedings.

15. Admittedly, the applicant did not‘ challénge
the order‘_df.'réjection Of\~ndn—acceptaﬁce' of his
application for - wvoluntary retireﬁent on:_ two

occasidns, one. in 1995 and .othér in 1999. The’

5appiicant also chose not to challenge the office

order -passed on 12101.2001 withdrawingnthe sénction

order of his leave :period passed by the Deputy
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Director of Administration ' (E) oﬁ behalf of
Direcﬁorate_Gene;al, All India Radio,_P£asér Bharati,.
immediately with right earneét. The - contents of tﬁe
Said order is set out herein belowl:

"The memo No.1(1446)E dated .3.12.91 &
13.9.95 issued by O/o. CE(Ez). AIR & TV,
Calcutta regarding grant of leave to Dr.
Awdhesh Kumar, -Director (Engg), O/o. CE
~ (EZ), AIR & TV, Calcutta from 1.7.91 to
- 8.2.95 are hereby withdrawn: and this
period will be  treated as wunauthorized
absence as 0O/o. CE (EZ), Calcutta was not
competent to sanction leave more than 30
- days. .The medical/fitness <certificates
submitted by Dr. Awdhesh Kumar, Dir (E)
~were also not in order." - -

16. ,Q‘We. have gone through the charge” sheet. -~ On
that baéis 'departmental proCeeding was initiaté@i
The relevant extract frbm.ArtiCle and Statément_of

Imputations‘of"miséonduct-are set out herein below

"That the said Dr. Awadesh Kumar, while
posted and functioning as Director * of
Engineering, Office of Chief Engineer (East .
Zone), AIR & . TV, Kolkata, proceeded on
leave for 15 days w.e.f. 1.7.91 to 15.7.91°
after submitting an unsigned application
dated nil and without getting it sanctioned
-from competent authority- Dr. Awadesh
Kumar neither merntioned nature or ground
for taking such leave nor his leave address
-in the said application. Thereafter, he
submitted applications for extension of his
leave from an address at. H-115, M.I. Area,
Malviya Nagar, Jaipur -=302017 on medical
grounds- till 16.10.1991. He was _asked to
resume ‘his duties vide 'd telegram dtd.
12.11.91 followed Dby a - letter . dated
9.12.91. However, Dr.  Awadesh Kumar kept
extending his leave and finally resumed his



~

0.A. No. 675/2013 | - L3

duties on 09.02.1995. soon thereafter, Dr.
Awadesh Kumar again proceeded on ' extra-
ordinary. leave for 26 days on the ground of
domestic affairs w.e.f. 13.2.95 to 10.3.95
and Tfurther extended his leave on medical
grounds till 11.09.98 and  resumed his
duties on 14.09.98. Subsequently, he again
left the station and went on leave w. e.f.
15.02.99 to 13.02.2001 without any
information to his offlce and resumed hls,
duties on '14.02.2001.

"eea.. After remaining absent from duty for.
more than 3% years, Dr. -Awadesh Kumar

joined his duties, vide his application

dated 14.09.98. Dr. Awadesh Kumar also

-submitted the ’'leave application dated
14.9.98 for the period of his absence from

9.5.95 to 11.9.98 enclosing a medical

fitness certificate. This was not accepted

by the competent authority and he was asked

to submit proper medical certificate -and

fitness certificate .from an authorized

medical Attendant vide DG: AIR's I.D. Note

No. 9/68/73-S.IIT dt. 29.7.99 followed by

reminders dated 16.9.99 and 14.10.99. - He

was also -cautioned about ‘initiation of

disciplinary proceedings in case he failed:
to submit proper medical certificates.”

17. We find from the records that the applicant

came before this Tribunal for' the first time in 2007
'by filing O.A. No. 47/2007. In the said 0.A. filed

o

in-2007, the applicant for the first time prayed for

a direction to declare that the charge sheet dated

03.06.2003 as well as the order of withdrawal dated

12.01.2001 withdrawing the order dated 03.12.1991

'sanctioning the leave from 01.07.1991 to 14.10.1991

and the '~ order datéd 13/15.09.1995 'sanétioning the
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leave from 15.10.1991 to '25.05.1992, 20.05.1992 to
05.12.1994 and 06.12.1995 fo 08.02.i995 as null and
void. He also prayed for the follbwing-reliefs E—
f(i) : Té call for the records of the case.

(ii) By an appropriate order or direction

the impugned charge sheet dated 03.06.20Q03

Annexure A/l and the rejection order

12.01.2001 Annexure A/2 may kindly - be

declared as null and void and may kindly be

" quashed and set aside and further the

respondent may be directed to act in

- . accordance with their own orders Annexure

*  ~ A/5 and - A/6 and further settle the

remaining leave of the applicant which.
still requires formal order. :

(iii) By an appropriate order or direction
the respondent may be directed to pay to
‘the applicant all benefits like arrears of .
salary and pending. annual grade increments.
~(iv)  The Hon'ble Tribunal may grant costs
of the application. .

(v) The Hon'ble Tribunal may grant any
other relief as may be deemed £fit -and
proper under the circumstances of the
.case." | :

18. This Tribunai »disposed' of the 0.A. on
- | ‘ o _
0 26.02.2009 with the following order

"3. In-  view of- -this ‘subsequent
development, we are of the view that the.
present OA does not survive, which 1is
accordingly- disposed of. It 1is, however,
clarified that it will be permissible for
the applicant to raise all objections in
the substantive O.A. which have been raised
by him in -this O.A. including the objection.
noticed by this Tribunal in its order dated
01.08.2007 in case . the applicant is
aggrieved by the action, 1if any, to be

A
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taken by- the respondents on the inquiry
report SO submitted by the Inquiry
Officer.” o ' :

19. Pursuant to tHe -said.’ order,- the Applicant

submitted his representatiOn on 08.09.2008 against

the report of the Inquiry Officer. From the inQuiry

report it appears that the applicant admitted that he
did not attend office for the period from 1991 to
1998 but 31nce the adm1351on of. charge was partlal

and not uncondltlonal, enqu1ry proceedings continued.

It appears that he was given full opportunity. The

applieant participated in the enquiry. The Inquiry
Officer, after detailed discussion of the p:osecutien
aé‘well‘as defenee eése held that. the two charges
were profedtv Relevant extract from the Inquiry
Officer's teport is set out herein below

"In view of the documentary evidence placed
before the IO, it is established that the CO
had Pproceeded- on leave without proper
sanction, had not obeyed the orders sent to
“him by the Department and has shown utter
lack of devotion to duty in a manner which -
is unbecoming of a.Government Servant.

XXXXX XXXXX XXXXX

The CO has been on leave for wvarious spells
of leave over a period extending from 1991
to 2001. ‘The Department has on 11.9.1995
granted” him the -leave as per the break-up
shown below

(a) FEarned Leave for 224 days from
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15.10.2001 to 25.5:1992.

(b) - vCommuted Leave for 924 days from -
26.5.92 to 5.12.94. '

(c) FEOL without pay for 65 days from
6.12.94 to 8.2.94. '

It is apparent from the leave which
has been sanctioned to him over this lengthy
period that the CO has derived the maximum
benefit from the  inherent inefficiencies in
the system in- respect of proper check of
leave account and administrative procedures.

18

It is not clear how such a situation was:

allowed to continue for this length of time
without any monitoring. The officer has
stubmitted certificates in respect of various
ailments and these have also been given by

private practitioners. The Department

should have taken up the case of having the
Medical  Certificates checked if they were

not found'satisfactory or there was a sense.

of doubt about the genuineness of these
certificates. However, . from the records
placed before the IO it is clear that this
~has not been done. The CO has taken full
advantage of this and 'has ignored all
instructions for medical examination by the
CMO. If the CO was sincere and genuinely
unwell, he would have no hesitation in
presenting himself before the CMO since he
was aware of this fact that the Department
was asking him to do so. By his behaviour
‘of ignoring = the prescribed rules and
procedures which he was fully conversant
with, given the senior position that he held
in this Department, it is clear that the CO
was unwilling to follow the due procedures
onn the subject. : -

Therefdﬁe, it is- established that his
absence . was unaUthorized from 1.7.91 to
8.2.95, 13.2.95 to 11.9.98 and 15.2.99 to

13.2.2001. Hence, it 1is established that-

the CO has shown utter dereliction of duty

and has flouted the instructions of the
higher authority. - Consequently, the Article
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of charge is held-as proven."

20. In the meantime, the applicant applied for

voluntary - retirement. The said application for

voluntary »retirement was accepted on 10:.07.2007 by

paséing the following order
‘"Dr. Awadesh Kumar will be entitled only for
provisional pension and _ no gratuity
commutation of pension, encashment of leave
shall be allowed wuntil conclusion . of the
pending departmental proceedings. Shri
Awadesh Kumar will also be required to get
prior permission of the . Government if he
wishes to undertake any commercial employment

within a period of one year of his voluntary
~retirement."

21. From the calculation sheet annexed to the éaid
‘order 6f'acceptahcéwof-his aﬁplication for voluntary
retirement, it appears that the applicént was
;unautho;izedly absent for 8 yearsrll months and'2%
.déys. Thé épplicant acCepﬁed the said position that
he was gﬁauthbrizédly absent for 8 years 11 months
and 22 days. Eifherv in- the earlier O.A;, ‘i.e.
~47/2007, or in theApresent O;A;,the applicant has not
thrown any chailenge to the order of accépfance of
his voluntary rétirement dated 10.07.2007 alonngith
fhel *aforeséid §tétement : regarding‘ period  of
‘ uﬁauthorized‘ absence of 8 :years ll‘ mohfhs aﬁd 22

- days.
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22.  Having accepted the order of éccepfance of'his
appiicatidn ‘for vbluntary retirement as well as
having not cﬁallenged .thé oidér passed in 2007
withdrawing the order of sanction of his leave for
the ‘aforesaid period ,of unauthorized absence ‘6f 8
yéats 11 months ahd 23 &ays within reaéonable.tiﬁe,-
it Was not oﬁen to the appliCant tO'tﬁrn éround and
challengé"either the order of withdrawal of leave or
the - statement annexéd to 'the korder accepting his
Voluntary re£irément given by' the autﬁbritieé -as
illegal or 1improper. Hevcannot raise any grievahce
with regard td the charge of unauthoriZed absernce in ‘
‘the present O.A. |

23.  wWith regard. to allegation of delay certain-
.dates' are  important .to be -noted. The applicant
challenged.tﬂe legality, wvalidity of: the drder daﬁéd
12.01.2001 and the charge sﬁeet-dated 03.06.2003 by
"fiiing the OfA.'in 2007. We do not find inordinate
deléy ‘iﬁ initiating disciplinary procéédings since
| after Withdrawal of ieave by order‘dated 12.01.2001-a
Achafge sheet wasriésued'on 03.06.2003. A preiiminary
eﬁqﬁiry was heldlon129.03.2005. ' The applicant. did
not raise any issue ré@ard%mg aélay in initiating the

proceeding before any authorities at the relevant

A —



OA.No..675/2_013. ‘ I | 21
time. " The~ énqﬁiry’ was held thereafter on several
dafes like 22.03.2006, 19.03.2007, O3.04.2007,>
09.04.2007, 16,04.2067and 01.05.2007. "An order was
- passed by appointing third Presenting. Officer on
;17.1OL2007f - Enqﬁiry was concluded on 19.11.2007
aéking the Prgéenting Officef to,subﬁit his written
brief on 15;12}2007. The Presenting Officer
submitted his written .brief on  14.02,2008 and':the
applicant submitted his written brief on 27.03.2008.
24, | Before .concluSion {lof | the enéuiry,‘ the
aéplicant filed thé gérlier O.A. No. 47/2007. During
the pendency of thelOriginal Application, the Inquiry
Officer submitted his ;repoft on . 14.05.2008. The
Original Application No._47/2007 was disposed of by
thé order which is set out-ih para 18 herein above.
It is also evident that during thé pendency.of.the
enquiry proceedings the applicant again‘ filed 'an
applidation. for voluntary fetiremeht ?Hl 14.02;2007,
which was accépted on 10.07}2007. | |

25. - Théréfore, we do not find an inordinate or
unreasonable; delay iq initiating the enquiry-
préceediﬁgs. It 18 the applicaﬁt, on the contréry, o
who\rémained absent from hié office for more than 8

years 11 months.
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26.  Regarding delay in concluding the‘enquiry, we
find that the respondents, - after receiving thé
inquiry report delayed in taking a finai decisién.
The reason may be.the pendency of the present'O.A. or
else. However,}in’the absence of a detailed repiy by
" the respbndents, we cannot comment on thglrggson fbr
such delay. The Learned Counsel for the respoﬂdeﬁts
-filed-ea éhort‘reply. _TheALearned_Counéel for“the_
abﬁlicant insistéd on fiﬁal hearing of-the matter.

27. The applicant ‘hésv-filedj the preéent- O.A. 1in
"2013 with a prayer which has'aiready been éet Qut in
para 1 herein above. ;The fact-reﬁains that theré has
5éen séme délay in concluding.the proceeding but the
same‘does ﬁot‘vitiate_the entire enquiry proceeding.
In view of the peculiar facts and _circumstances
involved  in this case and as .éméiged from the
pleédings_and cbunter pleadings, wé are of the view
that siﬁbly delay in conciﬁding”the prOceeding, the
enquiry proceeding cannot be interdicted at the final
stage. The Disciplihary Authority_shall be alloWed to
arfive'on its final decision. 'in this.regérd,'we_
 may refer to thé Jjudgment

© 27.1 ‘The Hon'ble Supreme Court in the case of PD.

' AgaMal Vs. State Bank of India & Others [AIR 2006 SC 2064] held that

A
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where‘;an employee takes part in a disciplinary

proceeding without raising any objection and even
cross examines .the witnesses, he will not be
pérmitted to advance defence of delay in initiation

of departmenﬁal:proceédings. Para 16 of the. said .

judgment is set out herein below

“16. The  validity of the  disciplinary
proceeding and/or justifiability thereof -on the .
"ground of delay. or. otherwise had never been.
raised by the Appellant before any forum. It
was not his case either before the Appellate
Authority or before the High Court that by
reason of any delay in  initiating the
disciplinary proceeding he had been prejudiced
in any manner whatsoever. It may be true that
.« delay itself may be a ground for arriving at a
-finding that enquiry proceeding was vitiated in-
the event 1t 1s shown that by reason thereof
the delinquent officer has been prejudiced, but
no such case was made .out.” :

27.2 The Hon'ble Supreme Court in the case of Secretary,

Forest Department & Others Vs. Abdur Rasul Chowdhury [2009 (2) SCC (L&S) 327]

held_that delay in concluding the domestic: enquiry

lproceedings is _not fatal té the proceedings.

Paragraphs' 16, 48 and 20 of the said judgment is

" reproduced herein below

“16. . In the present case, while the delinquent
employee was in service,- the departmental enquiry
proceedings had been instituted by the employer
by issuing the .charge memo and the proceedings
could not be completed before the government
servant retired from service on attaining the age
of superannuation and in view of Rule 10(1l) of
the Rules, 1971, thé employer can proceed with
the departmental enquiry . proceedings though the
government servant has retired from service for

S, —
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imposing only punishmentAcontemplated under the
Rules. : _ o ‘
Xxx ' - XXX : - XXX

18. . In the present case the Administrative
"Tribunal after going through the entire record
from the date of initiation of the departmental
proceedings till the government employee retired
from  service -on attaining the. age . of
superannuation, has observed that since the
government employee had left the head guarters
without permission of the competent authority, so
the proceedings could not be completed. This
finding on facts need not be disturbed by us,
since the said finding cannot be said a perverse
finding. - ‘ : ' : '

XXX XXX XXX XXX XXX
20. | ' The disciplinary authority is directed to
complete the domestic enquiry proceedings from
the stage it was interdicted by the High Court
and complete the same as expeditiously as
possible and at any rate within three months from
the date of receipt of this court's order. The
respondent herein is directed to participate in
the enquiry ‘without' unnecessarily seeking
adjournment in the enquiry proceedings.”
28.  We find from the reply that the acceptance of
the voluntary retirement during the disciplinary
enquiry is permissible- after - the approval of
Minister-In-Charge. The Disciplinary proceeding also -
could be continued in - such = circumstances in”
accordance- with Rule 9 of the CCS (Pension) Rules.
Sub-rule (2) ,of Rule 48-A of CCS (Pension) Rules
deals with Voluntary Retirement. . The Government of

India's decision on the guidelines for acceptance of

notice has been léid_down below the said rule 48-A.
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Péra 3. deals with the guidelines for acceptancé of
notice to reguléte 'the-.vpluﬁtary' fetirement of
Central GoVernﬁent servants. The relevant portion of
para (iii) is set out:herein'below

“If it is proposed to accept the notice of'.
voluntary retirement even in such cases,
approval of the Minister-in-charge should

be obtained in regard- to Group 'A' and

Group 'B' Government -servants and .that of
the Head of the Department in the cases of

Group 'C'and Group - 'D' =~ Government

servants.” :

29. From perusal of the said guidelines it appears

- that an eXceptionihas-béen carved out for acceptance .

of voluntary retirement even during .the pendency ' of

proceeding. The same is the approval.of'the Minister

-in-charge which would be obtained 'to>_accept_ the
notice of voluntary retirement. The respondents have
stated in the reply that in the instant case approval

was. obtained by the Minister-in-charge, as such the

- application of the épplicant for voluntary retirement

Waé accepted.
30. | With régard to>the'submission of the learned

counsel for the applicant that after the government

" servant has taken Voluntéry retirement he cannot be

furthér proceeded with, Rule 9 of the CCS (Pension)

Rules envisages that in proceedings instituted while
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Government servant was in service shallibe deemed to
be proceedingé under -Rule 9 of the CCS (Pension)

rules and shall be continued and concluded by - the

] authority by which they were commenced in the same

- manner as- if the Government servant continued in

ServiCe. Sub-para 2(a) of para 9 is set butlherein‘

. below

w2 (a) - The departmental proceedings referred
to in sub-rule (1), 1f instituted while the
Government servant was -in service whether
before his retirement or during his re-
-employment, shall, after the final retirement -
of the Government servant, be deemed to be
proceedings under - this rule and shall be
continued and concluded by the authority by
which they were commenced in  the same manner
as if the Government. servant had continued in
service.” ' : -

31. It also appears from D.G., P & T letter dated
28.02.1984 that under Rule'9(2)(a)' of CCS (Pension)

Rules, 1972, the disciplinaryvprbceedings instituted

against an official during the course of his service

automatically becomes Presidential proceédings'after

retirement 'of the official and the disqiplinary
éuthority, if itiis‘éubordihateAtO the‘Président,‘is~‘v
requifed.to éubmit a report .recording its findings to
the Presi&eﬁt. The said letter is reproduced hérein
below

“Under Rule 9 (2) (a) of CCS(Penéion Ruléé)}
1972, the disciplinary proceedings instituted
against an official during the -course of his

‘A

?
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service automatically becomes Presidential
proceedings after retirement of the official and
the disciplinary authority, if it is subordinate
to the President, is required to submit a report
recording its . findings to the President. A
question has been raised - whether the
disciplinary authority ~which .. instituted the:"
. proceedings against the official before his
retirement, can drop the proceedings - itself
after superannuation of the official without
submitting its findings to the President, if it,
oni the basis of the defence of the official or
the report of the -inquiring authority, comes to
the conclusion, to drop such proceedings. The
issue was examined in consultation with the
Department of Personnel who have advised that if
the disciplinary authority ‘'comes to the
conclusion that action under Rule 9 of the
Pension Rules, is not Jjustified and that the
proceedings should be dropped, it would be
within the competence of the disciplinary
authority to drop the proceedings, since the
proceedings have . been instituted by that .
authority. In such cases, therefore, there is no
need to submit a report regarding the findings
of the disciplinary authority to the President.

"32.3 Iﬁ thé instaht case 1t is also.evident thét
the disciplina¥y authority did hot'decide to-drop the
proceedings. On the~Contrary,»th§ case was sent to
UPSC for its .advice and the. UPSC has"already

llsubmitted itsS advice. The ’respondents, in their
reply, has made the followiﬁg préyer

“It is prayed that the present O.A. filed by
the applicant has no merit. The applicant was
unauthorizedly absent from duty without proper
permission. He was charge sheeted for. "the
above misconduct ' for valid reasons. His
voluntary retirement notice dated 14.02.2007
' was " accepted by the disciplinary authority
under Rule 48-A (a-3) of CCS (Pension) Rules,
referred to in Annexure R-1 to the reply to the
said O0.A. for reasons explained in para 5.
above. Since the mandatory advice of the Union-

4L,»;—f.»
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33.

tendered their -advice.

Public Service Commission has been received and
the Commission has also agreed to. the tentative
decision of the- disciplinary authority for
imposition of withholding of 20% cut of the
monthly pension, otherwise admissible to Shri
Awadesh Kumar (applicant) for a period of three
years the disciplinary authority may be allowed
to operate the statutory penalty in accordance
with the provision of Rule 9 of the CCS
(Pension) Rules, 1972 and Government of India
decision no. 6, thereunder, kept in abeyance
and the O.A. dismissed at the admission stage
itself with costs in favour - of the
respondents.” ’

28

From the réply we find that UPSC has already

Therefore, 1in our view,

justice will be made if the respondents are directed.

to

supply the copy of the_ UPSC advice to.

the

applicant for submission of his reply and thereafter

the final order may be passed by the competent

authority  after considering - all materials in-
accordance with the CCS  (CCA) Rules. Ordered
accordingly. All these exercise should be completed

within twelve Weeks.frmn the date of receipt of a

34.

' copy of this order.

The O.A. Stands disposed of accordingly.

order as to costs.
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