CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR

ORDERS OF THE BENCH

Date of Order: 22.09.2014

OA No. 521/2013

Mr. P.N. Jatti, counsel for applicant.
Mr. Mukesh Agarwal, counsel for respondents.

Heard learned counsel for the parties.

O.A. is disposed of by a separate order on the separate

sheets for the reasons recorded therein.

(ANIL KUMAR)
ADMINISTRATIVE MEMBER

Kumawat



" 0ANo. 521/2013

~IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
| JAIPUR BENCH, JAIPUR. o

" ORIGINAL APPLICATION No. 521/2013 -

 DATE OF ORDER : 22.09.2014

~ CORAM :

HON’BLE MR.ANIL KUMAR, ADMINISITRATIVE MEMBER

Kishan Singh Bhati son of Late Shri Bodu Singh Bhati, aged
about 66 years, resident of Behind Dhobi Shamshan, Badi

. Naagfani, Boraaz Road, Ajmer.

- ... Applicant
(By Advocate: Mr. P.N. Jatti) -

Versus
1. Union of India through the Secretary to the Government
of India, Department of Posts, Sansad Marg, New Delhi.
2. Chief Post Master General, Rajasthan Circle, Jaipur.
3. Superintendent Post Offices, Ajmer Dn., Ajmer.
4. Post Master, Ajmer Head Post Office, Ajmer.
... Respondents

(By- Advocate: Mr. Mukesh Agarw‘al)

~ ORDER
PER HON’BLE MR. ANIL KUMAR, ADMINISTRATIVE MEMBER

The applicant has filed this OA praying for the following

- reliefs:-

“(i) = That by a suitable writ/order or the directions the

impugned order dated 29.05.2013 be quashed and
- set aside. :

(i) That by a suitable writ/order or the directions the
respondents be directed to pay the full amount of
pension with relief and refund the amount which
‘has been deducted arbitrarily as per the order
dated 29.05.2013.

(iii) Any other -relief which the Hon’ble Bench deems
fit.” : ' .

2. The brief facts of the case, as stated by the learned

counsel for the applicant, are that the applicant while working
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~as Sub Postmaster GLO, AJmer, retlted on superannuatlon on
31.08.2007. That after six years of his retirement, the
respondents lssued an order dated 29 05 2013 (Annexure A/l)
- for the recovery of Rs.1, 30, 157 61 from the  Dearness
. AIIoWanCe of the applicant, which is getting on his pension. The
claim of the respondents is that the Department had suffered a
loss of Rs.i,30,—157.“61 because of the negligence of the
applicant but the applicant was never. served a charge sheet
nor any order of recovery has been made against him as per
the CCS (CCA) Rules, 1965. Therefore, the action of the
respondents in i‘ecovering the amount from the Dearness
Allowance of‘ the applicant is illegal, arbitrary and unjustified.
Hence the letter dated 29.05.2013 (Annexure A/1) be quashed
and set aside and anyamount which has been recovered from

him be refunded.

3. The respondents have filed their reply. In the reply, the
~ respondents have stated that the applicant while working as
SPM, GLO, Post Office, Ajmer during the period from
08.05.2004 to 31.08:2007 allowed payment in 18 various SB
Accounts without verifying/checking balance (Ledger Copy)
(Annexure R/2) and paid the amount excess to the deposit
amount. Resultantly, these Accounts became in minus balance

in contravention of departmental rules and procedure.

4, Thus because of the negligence of the applicant, the
Department suffered a loss of Rs.1,30,157.61, the applicant

was directed several times by the respondent no. 3 to make
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" ""'J"_f.'_af_:':j’good the Ioss sustalned by the Department due to. h|s' ‘
»_.'negllgence and V|olat|on of the Departmental rules but he did
',_‘not dep05|t the said amount and mstead filed a representation

: “'-'.;.',’dated 24. 05 2013 (Annexure A/2) The representatlon of the.

' ?'....apphcant was duIy considered and after due con5|deratlon of .

his representation, the respondents issued a letter dated
29.05.2013 (.A.nnexure A/1) for the recovery of th'e loss caused
to the Department from the Dearness Allowance heing‘ paid to
the applicant on his pension, which is according to the rules.
Therefore, the-OA hae—- no merit and it should be dismissed with

costs.
5. The applicant has filed the rejoinder.
6. Heard the learned counsel for the parties, perused the

documents on record and the case law, referred to by the

learned counsel for the parties.

7. The learned counsel for the applicant argued that the

~applicant retired on s'uperannuation on 31.08.2007. There was

no departmental proceeding pending against him. The
respondents did not issue any show cause notice to the
applicant at the time of superannuation to the effect that due
to the negligence of the applicant, the Department has
suffered a financial loss. Suddenly after six years, .the
respondents issued a l'etter dated 29.05.2013 informing the
applicant that he is responsible for the loss of Rs.1,30,157.61.

Hence the same is to be recovered from the Dearness
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o | AllbWéhée '_b,eir_ig paid to the applicant. The learned counsel for.

the applicah_t' submi_tt»ed‘tha-t no amo“unt can be recovered :from
thg' pensibn »o.f the :a’pplicant. ‘H,e>d.r\ev'v my att.e_r-__l_ti,olnv;to_RuIe 73
. of the Central 'Ci'\,/il ‘Services (Pension) Rules, 1972, Rule 73 '_
"-.«:.»pr,o_vide-‘ f.or-;édjust'me‘h't and :recovery of due other than dues
pertaining to Government accommodatioh. The learned counsel
- for fhe applicant submitted that acéording to these rules, no
recover;/ can be made from the Dearness Allowance of the
pension. of the applicant. Moreover before issuing the brder of
recovery from the Deérness Allowance paid to the applicant on
his pension, no show cause notice was given‘td the applicant.
Hence the principles of nafural justice were violated. In support
of his averments, the learned counsel for the applicant referred
to the following case law:- - |
(i) G. Elphage Fernando vs. Director, Office of the
Examiner of Local Funds Accounts
12007 (4) SLR 827
Of Hon’'ble Madras High Court
(‘ii) éhri C.K.Razdan vs. Municipal Corporation of Delhi

SUJ 1997 (2) 192
~ Of Hon'ble Delhi High court.

8. Oon the. othler: hand, thé learned counsel for the
respondents argued that the applicant has not stated that he
waé not respénsible for the loss causéd to the Government. His
objection is that fhe loss caused to the Government cannot be
recovered éfter his retirement. He submitted that the law is
‘well settled that if ény loss is caused to the Government
because 6f negligence of an employee, the_ employer can

‘recbver the' Ioss_ from the ~employee even after his
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3 superannuatlon In the present case, the Department has
'"'i'.__suffered Ioss due to the negllgence and vuolatlon of the

| departmental rules by the appllcant The appllcant was lssued
. show cause not|ce by the Department on 14 03. 2013 and

,.4..]]‘22 03. 2013 (Annexure R/3) Therefore, the contentlon of the

learned counsel for the applicant that no show cause notice
was issued to the applfcant prior to the issuance of the letter
dated 29.05.2013 (Annexure A/1) is not correct. Thus it cannot
be said that the principtes of nathural justiee were violat_ed. In
fact the applieant has submitted a representation dated y
24.05.2013 against the show cause which was duly considered
by the respondents and ‘after consideration of his
representation, the Ietter dated 29.65.2013 (Annexure A/l) .
was issued. Thus there is no illegality in the action of the
respondents Ito recover the loss from the Dearness Allowance
being paid to the applicant on his pension. The learned,' counsel
for ,the respondents referred to an order of this Tribunal in OA
No. 404/2013 dec}ded on 27.01.2014 .(Jai Narayan
Chaudhary vs. Union of India & Others) in which the

similar.contrdversy has been decided by this Tribunal.

9.  Having heard the rival submissions of the parties, after
careful pe'rusal.of dpcumentson record and the case law
referred to by the learned counsel for the partles I am of the
opinion that the applicant has falled to make out any case for

the interference by this Tribunal in the present OA. I have

carefully perused the OA. In the OA, the applicant has not

categorically stated that he had followed the rules of the
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" Department and there was no loss caused to the Government-
‘because of his negligence or for the violation of the

.. Government’s. instructions on the subject issued from time to

timé. H,is main contention in the OA_ié that no 'recovery can be

...made. as. per CCS (CCA) Rules, 1965. That no charge memo .

was served t‘o'the“applicant for the loss or hegligence. Further
that no order of excess payment had been issued while the
applicant wés in ser\/iée. He relied on Rule 73 of fhe CcCs
(Pension) Ru]es, 1972. However, I am inclined to agree with
the learned counsel for the respondents that since the
Department has suffered a loss due to the negligencé of the
applicant, therefore, the respondents can recover the amount
of loss from the Dearnésé Allowance being paid to the applicant
on his pensidn. The applicant was issued show cause notice by
the respondents vide letters dated 14.03.2013 and 22.03.2014
(Annexure R/3) and the appﬁcant has élso 'sub‘mitted his
representation dated :24.05.2013 (Annexure A/2). Therefore, it
cannot be said that the principlés‘ of natural justice were
violated and.that the-letter dated 29.05.2013 (Annexure A/l)
was issued to thé abplicant without'giving any opportunity to
the applicant to submit his represventation. Thus I am of the
view that the princiﬂples of natural justice have not been

violated in the present case.

10. I have carefully perused Rule 73 of the ccs (Pension)
Rules, 1972. I am of the opinioh that the provisions of Rule 73
do not apply under the facts & circumstances of the present

case. The Rule 73 provides for adjustment and recovery of
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duesother " than the dues pertamlng to :G'O\'/’e'r‘nmeht‘
'_accommodation. The‘present case is not of a recovery of
Goverument dues but _the' ,recevery_ of -_Ioss.‘caused. to the
g '.;Government because -of :thfe neg.Iigenc'e | of t_he‘ -ap'plicant.

.. Therefore, the.provisions of Rule 73 of CCS (Pension) Rules,

1972 would not apply.

11.. I have carefully perused the judgment of the.Hon’ble
Madras High Court in the case of G. Elphage Fernando vs.
Director, Office of the ‘Examiner of Local Funds Accounts
(Supra) and I am ef the‘ opinion that und'er the facts &
circumstances of the present case, fhe ratio decided by the

Hon’ble Madras High Court would not be applicable. In the case

. before.the Hon’ble Madras High, the pension of the petitioner

was fixed without any misrepresentation on the part of the

petitioner. However, subsequently on an audit objection an
amount of Rs.14,429}- was erdered to _be recovered from his
pension due to the refixation of the pensidn. The Hon’ble High
Court held that the fixation of pension to the petitioner was

without any misrepresentation on the part of the petitioner and

also that the impugned orders have not been passed without

issuing any.notite, besed en the alleged audit objection.is not
sustainable. However, in the present OA, recovery is being
made of loss caused to the Government due to the negligence
of the applicant. Moreover, inl this case letters have been
issued by the respondents for depositing‘ the amount of loss
caused to the Goverdment and the applicant has represented

against such notice. Therefore, the ratio decided by the Hon'ble
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-'-;.f-';fMa_c'ir'aé‘.'_Hig’h-'- Cdur't-_'in_the:-,<_i:ase'-':of-'-_ G. Elphage Fernando vs.
Directbr, Office of the Examiner .of Local Funds Accounts

B (Supra)' will not be applicable i_n'fhe present case.

.12, 1 have carefully perused. the .vj.'udg'ment ‘of the Hon'ble *
High Court in the case of Shri C.K. Razdan vs. Municipal
| ‘Corporation of Delhi (supra). In the case of Shri C.K. Razdan
(Supra), the Labour Court allowed the payment o.f two yéars
wages to thé petitioner considering the retirement age of the
petitioner as 60 years. However, this.order of the Labour Court
was quased and set aside by the Delhi High Court stéting that
the retirement age o% the petitioner was 58 years. Therefore,
Municipal Corporation of Delhi started reCO\}ery of the excess
amount paid to the petitioner from 58 years upto 60 years an;l
this amount was to be deducted from the pension. The Hon'ble
High Court held that this amount cannot be recovered from the
pension. The case befiare the Hon’ble High Court related to the'
Pension Act, 1871 whereas in 'the present OA, CCS (Pension)
Rules, 1972 apply. The respondents are recovering-the loss
caused to thé Government from the Dearness Allowance being
paid to the applicant on his pension. There is no recovéry from
the pension amount of the applicant. Therefore, I am of the
opinion that under the facts & circumstances of the present
- case, the ratio decided by the Hon’ble Delhi High Court in the
case of C.K. Razdan vs. Municipal Corporation of Delhi (supra)

is not applicable in the present OA.
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13, | Ifhave'ﬁcarefullyi-‘perus'e:czl' tr:-]ve order of this Tribuhal in OA

No. 404/2013 decided on :2_‘7.0>1.2014[(Jai Narayan Chaudhary

R '»Vs’.. Unibn of - I_n‘di,:av & 'Othé_r's:_)',- "WﬁiCH,"was ré,férred to by the
learned. counsel for the feSp.o.ndents.__"’I"his'was also the case of
recox)ery- from the applicant for the loss caused to the
department due to his negligent action. In that OA also, the
respondents haye issued show cause notice and this Tribunal

held that the applicant was not entitled for any relief‘ and he

should deposit the amount of loss caused to the department.

In the present-OA also, the department has suffered loss due

to fhe negligence of the applicant. Therefore, the respondents

can recover the loss caused to the Government from the
applicant. Hence, the ratio decided by this Tribunal in. OA No.
404/2013 deéided on 27.01.2014 (Jai Narayan Chaudhary vs.

Union of India & Others) is squarely applicable under the facts

& circumstances of th_g present OA.

14. - | Thus on the basis of above discussion, I find no merit in
the OA. Hehce it is dismissed being devoid of merit with no

order as to costs.

Ao S,
(ANIL KUMAR)
MEMBER (A)
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