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OA No0.271/2013

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR
ORIGINAL APPLICATION NO. 271/2013

Order reserved on : 9.10.2014

Date of Order: [77.10.2014

CORAM

HON’BLE MR.ANIL KUMAR, ADMINISTRATIVE MEMBER

Zahir Ahmed S/o Late Shri Alauddin Sheikh, aged 26 years,
by cast Muslim, resident of 40, Schoolpura, Prem Nagar,
Chota Khatiwara, Jhansi (MP) presently residing at 109/110,
Rani Colony, Niwana Road, Jhotwara, Jaipur.

e Applicant

(By Advocate Mr.Sajid Ali)

VERSUS

- 1. Union of India through General Manager, North Western
Railway, Jaipur, Jagatpura, Jaipur.

2. The General Manager, Western Railway, .Church Gate,
Mumbai.

3. The Divisional” Railway Manager, Ratlam Division,
Western Railway, Ratlam. '

4. The Divisional Railway Manager, Ajmer Division, NWR,
Ajmer. |

............ Respondents

(By Advocate Mr. Anupam Agarwal for
. Respondent No.2 & 3 and Advocate
Mr.Dinesh Pathak for Respondent No.1&4)
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ORDER (ORAL)
The applica/nt has filed the pre.sent OA praying for the

- f'orllowing reliefs: -

8. (i) This OA may kindly be allowed and
order/communication dated 23.10.2012(Annexure-1)
may kindly be declared illegal and the same may be

. quashed and set aside. Further, the respondents may

. - be directed to give compassionate appointment to the

: applicant in Group- C post, as he is graduate and ITI

holder with all consequential benefits. |

(ii) That the. abphcan’ts (deceased family) may be given
~ the family pension from the date of death of the
deceased employee i.e. 19, 10.1987. |

(iii) Any other appropriate order or direction which the
Hon’ble Tribunal may deem just and proper in the facts
and circumstances of the case may kindly be passed in
favour of the applicant.

(iv) Cost of this Original Application may- kindly be
awarded in favour of the applicant.
| 2. Heard the learned counsel for the pafties and perused the
documents o_‘n'record. The Iearnédi co-unsel fbr the applicant |
;submiftéd vthat ‘the father of 'thé applicant died on
: _19.v10.1987 while in the service of the respondents. The
applicaﬁt'was minor at the time of death of his father.: When
he becam(; majo'r'.hié mother filed an .applicatioh %)n
'516.12.2‘0(54. (Annexure A/5) with the prayer thét the
j;applicarit has -now attained 18 years of age, therefore,
V‘ ;'appoi,ntmerit on compassibnate ground be given to the
| applicant. That thle family of the deceased is at the stage of
;s_taryation. fhat the applicant received a conﬁmu'nication, R

ffrom the respondents dated 14.5.2007 (Annexure A/11)
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%as‘king' for certain information and some documents in
i__regard »to his appointment on chpassionate’ ground.'The
! appli‘cant subm.it.ted all the details. Thereafter n’(')
%communication was received from fhe respondents. 'The
applicant filed an OA No.216/2012 beforg this Tribunal. The
Tribunal vid-e its order dated 1.5.201'2 directed the
i responden'ts 'Ito cdnsider and decide the notice for démand
%of justice sent by the applicant.' In Compliance of these
' directions, ‘the respondenté -rejectec.j the claim of the
flapplicant for appointment on compassionate ground vide
their letter dated 23.10.2012.‘ Being aggrieved by this order

' the applicant has filed the present OA.

3. The learned counsel for the applicant drew my attention
to a circular issu‘ed_'by the Western Railway dated 17.2.2000
(Ann’exure A/17). He argued that a’s per the provisions of ~
- this ciréular the appointment on compassionate groundv can
. be considered upto 20 y‘ears'fro_m the date of death.of the |
. employee if the applicatioh has been made within 2 years bf
;'Ward attaining 18 years of age. The General Maﬁager- is
empowered to consider and sanctiAon such appointment,. He
ialso drew my attent,ion',to the provisions Iof the Circular\
which provide that compassionate appointment tQ
| wi:dow/ward of casual labour/substitute who have attained
temporary status are ‘to be considered. for appointment on

compassionate ground.  The learned counsel for the

A/Lbi,@\fuwﬁ“_
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- applicant argued that the father of the applicant was casual

|abour with temporary status therefore, appllcant is entltled

for consideration of appointment on compassronate ground.

4 The learned counsel for the appllcant also argued that the

father of the appllcant died on 19 10.1987, therefore, the

. application for appointment on compassmnate ground could

' have been made upto the year 2007. The date of birth of

the applicant is 2.2.1986. Thus he attained majority on

2.2.2004. That the mother of the applicant applied for

~appointment on compassi'onate ground for the applicant on

1 16.12.2004 (Annexure A/15), - thus she applied for

“appointment on compassionate ground within 2 years of

ward 'attaining 18 years of age as 'provided in the circular

' dated 17.2.2000 (Annexure A/17). That the family of the

deceased is in indigent condition. The applicant is graduate

';iand ITI diploma holder. Thus the applicant fulfilled the

- criteria  for consideration of his appointment on

~ : compassionate ground.

5. The learned counsel for the applicant further argued that

his candidature for appointment on corhpassionate ground

has been rejected on the ground that his case is more that.

25 years late and the employment oh compassionate ground

‘is not a vested right. That . the appointment on

compassionate ground is provided for immediate relief to the

| family of deceased. That neither the mother. of applicant

A%l}fum@" ,
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applied for appointment on compassionate ground  for

' herself nor she got the name of the applicant registered at

the appropriate time for appointment on compassionate

‘ground.

6. The learned counsel for the applicant argued that the

letter dated 23.10.2012 (Annexure A/1)is against the policy

- guidelines of the Western Railway dated 17.2.2000

(Annexure A/i7). The mother of the applicant applied to the

respondents well within time in 2004. The respondents have
not considered the present condition of the family of the
deceased. The case of Atﬁhe applicant was pending with the
respondents. The policfy itself provides that in the death

cases, appointment on compassionate ground can be

. L |
; considered upto 20 years old. Therefore, the respondents be

!
directed to provide e{mployment_ to the applicant on

compassionate ground. |

7. On the other hana, the learned counsel for the

‘respondents No.2 & 3. submitted that the father of the

| j | | ,
- applicant was a casual labour and, therefore, the applicant is

o not entitled for compaséiohate appointment. That the father

of the applicant late Shri Alauddin Shiekh. died on
: s ;

| 19.10.1987. The familyi of the deceased was surviving since

~his death till the filing of the Original Application without

such an a'ppointment!. In 'fac_t_ the very purpose of

| compassionate éppointn:went is to provide immediate suppor_f

l
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5 to the family at the time of distress. The applicant not only
SUrvivéd but also did his education from a private public

school. It clearly goes to show that the financial condition of

| the family was sound enough. The hon’ble Apex Court has
" held that the" compassionate appointment cannot be claimed
as matter of right especially when the ward survived without
it fora considerable 'period of time.. Therefore, any challenge .
to the impugned ofder to seek compassionate appointment
is without any substance énd therefore, the OA needs to be

~ dismissed.

8. The learned counsel fqr the respondents further argued
j that the ﬁrst appliéation for‘com_passionate appointment was
- received in the office of the respondents on 26.3.2007 which
Ewas replied thi'ough office Iétter dated 14.5.2007 seeking
| clertain documents/record from thé applicant. At the time of
tV death of his father his family was having fwo dependents
i.e. widow and the applicant himself who was of the age of
one year. They were not getting family pehsfon or any other
~assistance yet théy survived withQUt such appointment. It |
clearly proves that they were not in need of compassiohate
appointment. vAs per F-{ailwa'y'Board‘ letter dated 30.11.1999

as circulated by the General Manager, Western Railway vide
letter dated 17.2.2000 (Annexure R/1), compassionate
ap'pointnﬁent*'is f‘or_.immediate relief to .the» family .v‘\'/here an

| employee died in harness leaving his family in penury and

AL
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without any means of livelihood. Thus the whole object of

grantingl com'passi‘onate appointment is to enable the family

to tide over the sudden crises due to loss of the sole bread

winner.

9. The learned counsel vf_or the respondents denied the
receiving of application of the mether of the aeplicant dated
16.12.2004 (Anhe*ure A/5) by the respondents. However,
he argued that even if it is admitted that such application

was submitted by the mother of the applicant even then the

icase of the,applicant for appointment on compassionate

ground hés no merit because the family of the deceased

survived for long years since the death of his father.

- 10. The learned counsel for the r'esponde.nts admitted that

ias per the policy dated 17.2.2000 (Annexure R/1), the

' General Manager of the concerned Railway is empowered to

fconsider the case upto 20 years from the death of the

i employee but such case for grant of relaxation has to be

considered judicially in the,circum'stances of each case and

- not arbitrafil.y. He argued that applicant survi-ved without

“such appointment for 17 years pridr to his application, thus

he was not in need of compassionate appointment.

- Accordingly rejection "of his application/legal notice vide

. order dated"13.10.2012 (Annexure A/1) is just and legal.

11. The learned counsel fufther submitted that the-

- application ..of the applicant for appointment on

A 1QMCL1W 7
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!

compassionate ground was submitted after more than two

~years from the date he attained the majority and, therefore,

' the provisions of circular dated 17.2.2000 (Annexure R/1)

would not be applicable in the case of the applicant. Thus

the applicant has failed to make out any case for

" consideration for providing appointmeht on compassionate

ground to the applicant, hehce OA deserves to be dismissed

with costs.

- 12. The IeaArned counsel for respondents No.1 & 4 submitted

that the appIiCant submitted his application for appointment

on compassionate ground before the Divisional Railway

' Manager, Ratlam Division Western Railway and it was for the

Divisional Railway Manager,' Ratlam Division to decide the.

. case of the applicant as per rules. However, he adopted the
. arguments of the learned counsel for the respondents No.2

| and 3.

13. Having‘ heard the rival submissions of the parties and
| after per_usai of record I am of _the opfnion that the applicant
vhés not been able to make out any.caée for‘interference by
" this Tribunal ln favour of the applicant. It is not disputed ‘
. that thé father of the applicant died on 19.10.1987 i.e.
| almdst 27 years ago. I entirely agree with the afguments of
| the learned counsel for the respondents and also the written
‘submissions of the respondents tﬁaf the very object of the

 scheme for providing appointment on compassionate ground

' Az;\,l/f L
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' on the death of an employee cannot be claimed as a matter

of right. That the whole object of granting the

' compassionate appointment is to provide immediate relief to

| the family where an employee died in harness leaving his

family in penury and without any means of livelihood. The

" scheme is to enable the family to tide over the sudden crises

due to loss of the sole bread winner and in this case it is -
admitted that the father of the applicant expired on

19.10.1987, therefore, at this belated stage the apblicant

. cannot claim appointment on compassionate ground.

14. However,l the cichIar of the same respondents dated
17.2.2000 (Ar‘mexu're R/1) which is based on Railway Board
letter dated 30.1.1.1999 provides that in the death case
upto 20 years old , appointment to the eldest son or eldest

daughter of the deceased employee can be considered, if the

' application has been made within 2 years of ward attaining

18 years of age. General Manager is empowered to consider
and sanction such appointment. Thus, there appears some

contradiction in the provision of the circular dated 17.2.2000

“and the object of the scheme é_s' argued by the learned

counsel for 't-he respondents. If the respondent department
can - wait for 20 years to provide appointment on
compassionatev ground then cert‘a.inly the family of ‘the
deceased onld be surviving during this long 20 Yyears,

otherwise how would the dependents of the deceased would

Amﬂﬁm_@g
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' become eligible to get employment after 20 years. I do not

find any foi'ce in the .'arguments of the learned counsel for

the respondents that since the applicant was educated at a

| private school, therefore, it cannot be said that the family of

the applicant was not indigent. Ev‘ery child has a right of

education. " If the minor child of the deceased employée-i_s

' not educated then the respondents would take a plea that

the dependent of ‘the deceased does not possess the

requisite qualification which is required for a particular job.

15. In the present OA the respondents have stated that the

family of the d{eceased is not indigent because the family of

 the deceased survived for long years since the death of his

father. But the respondents have not given the details of
the income bf the widow. The applicant admittedly was
miner hence he could not be an earning member. The
respondents have also not stated whether the deceased was
having own house or any other immoveable property. It has
been admitted .by the respondents that the deceased was
not entitled for pension and, therefore, the wid‘c')w of the
deceased was sanctioned any family pension. Thus the

respondents should have made an objective assessment of

the financial conditions of the widow or the applicant. But I

am not issuing any direction in this regard to the

respondents because the claim of the applicant for

appointment on compassionate grounds has been rejected

10
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édué to inordinate delay. The'law is well settled by the
Hon’ble Apex Court that the object of the scheme for
. providing employment on compassionate ground is to enable
the family to get bver the financial crisis which it faces at the
time of death of the. sole breadwinner and that the
- compassionate ‘appointment -can_not be claimed and offered
' whatever the lapse pf time and after thé c.risis is over. In the

" present case the father of the applicant died 27 years ago.

B

16. The Hon’ble Supreme Court in thé case of Umesh Kumar

" Nagpal vs. State of Haryana [JT 1994(3) SC 525]  has held

that ;

M the compassionate employment cannot be
granted after a lapse of a reasonable period which must
be specified in the rules. The consideration for such
‘employment is not a vested right which can be
exercised at any time in future. The object being to
enable the family to get over the financial crisis which it
faces at the time of the death of the sole breadwinner,
the compassionate employment cannot be claimed and
offered whatever the lapse of time and after the crisis
is over.” |

17. Further, the Hon’ble Supreme Court in the case Jagdish

" Prasad Vs. State of Bihar [JT 1995 (9) SC 131: 1996 (1)

SCC 301] had observed that;

“The very object of appointment of a dependent of the. -
deceased employee who die in harness is to relieve
unexpected immediate hardship and distress caused to
the family by sudden demise of the earning member of

the family.” .
0 pl dam

-
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118, In the case of MD,MMTC Ltd., New Delhi and another Vs.

' Pramoda Dei alias Nayak[1997 (11) SCC 3'90] it is observed

by the Apex Court;

“As pointed out by this Court, the object of
-compassionate appointment is to enable the penurious
family of the deceased employee to tide over the
sudden financial crises and not to provide employment
‘and that mere death of an employee does not entitle
| his family to compassionate appointment.”

19. Furthér,A the Hon’ble Supreme Court in the case of

é.s\S.Mohan Vs. Government of T.N. [1998 (9) SCC 485 ] stated

'gthat;

“The object being to enable the family to get over the
financial crisis which it faces at the time of the death of
the sole breadwinner, the compassionate employment
cannot be claimed and offered whatever the lapse of
time and after the crisis is over.”

1 20, The Hon’ble Supreme Court in the case of Haryana State

S

& .

 Electricity Board Vs. Naresh Tanwar [JT 1996 (2) SC 542 :

' 1996 (8) SCC 23] has held that; -

- “It has been indicated in the decision of Umesh Kumar
Nagpal that compassionate appointment cannot be
- granted after a long lapse of reasonable period and the
very purpose of the compassionate appointment, as an
exception to the general rule open recruitment, is
intended to meet the immediate financial problem
being suffered by the members of the family of the
deceased employee. In the other decision of this Court
in Jagdish Prasad case it has been also indicated that
the very object of the appointment of dependent of
deceased employee who died in harness is to relieve
| immediate hardship and distress caused to the family
| by sudden demise of the earning member of the family
and such consideration cannot be kept binding for

years. ! ‘ '. A‘MZK/KLLM‘: '
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' 21. The Hon'ble Supréme Court in the case of State of U.P.

| Vs. Paras Nath [1998 (2) SCC 412], has held that;

“The purpose of providing employment to a dependant
of a Government servant dying in harness in
preference to anybody else, is to mitigate the hardship
caused to the family of the employee on account of his -
unexpected death while still in service. To alleviate the
distress of the family, such  appointments are
permissible on compassionate grounds provided there
are Rules providing for such appointment. The purpose
is to provide immediate financial assistance to the
family of a deceased government servant. None of
these considerations can operate when the application
is made after a long period of time such as seventeen
years in the present case.”

22. From the perusal of the above judgments of the Hon’ble

Supreme Court it is very clear that the law on appointment

“on compassionate ground is well settled. In the present OA

the application for appointment on compassionate ground

according to the applicant was first moved in the year 2004

i.e. after 17 years of the death of the employee. Today we

» .

are in 2014. As stated earlier the father of the applicant
expired on 19.10.1987 i.e. 27 years ago, therefore, at this

belated stage the respondents cannot be directed to

| reconsider the claim of the 'applicant for providing

employment on compassionate ground.

23. With regard to the prayer of the applicant regarding the

i grant of family pension to the applicant, the learned counsel

for the respondents argued that the 4father~ of the applicant
being - casual labour ‘was not entitled for pension and,
therefore, his family is also not entitled for family pension.

Aq[l) XLc%ﬁ: |
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In fact, as’per rules casual labour is not entitled any servic%.e‘

benefits, however, the applicant and his family by way of
compensetion have got the benefit of the order at Anhexuri{e
:A/_4, therefore, the applicant cannot be sanctioned familiy
‘; pension. The learned counsel for the applicant neither in the
pleadings nor in rejoinder filed by him nor during th;e.
| arguments have mentioned any Ruie or the Railway circulat

under which the applicant can be sanctioned family pension.

»

N Therefore, in view of the submissions made by the learned

" counsel for the respondents I am of the considered view
~ that the appllcant has failed to make out any case for rellef |

: for grant of family pension to the deceased family.

~ 24. Therefore, I find no merit' in the present OA.

~ Consequently, the OA is dismissed with no order as to costs.

25. However, before parting With the case the Tribunal
would like'to obsetve that the res'pondents No.1 & 2 may re-

| examine the provisions of the circular issued by the Westerh
Railway dated 17.2.2000 (Annexure R/1), particularly, Wlth
regard to the time Iimit given in this circular for con5|der|ng
the case of compassionate appointment on the death of an

~ employee. The respondents may also like to lay down a fair
and transparent guid'eline for determination of the indigent
condition of a family of the deceased. All the judgments

' of the Hon’ble Supreme Court as referred in this order werge

passed prior to 17.2.2000 i.e. the date of the circular at

AWLJQ(/M&/
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An-nexdre R/1.and even prior to the date of the Circular of
the. Railway Board dated 30.11.1999 lwhich has been

referred to in circular dated 17.2.2000. Perhaps the Iaw
settled by the Hon'ble Supreme Court'in this regard was not
“ brought to the notice of respondents No.1 & 2, or eve?n'
f' before Railway Board, therefore, they may re-examine thze
issue in the light of judgments and the ratio decided by thfe
:Hon’ble Supreme Court inl' the case of appointment on

N .F\compassmnate ground. Slnce the C|rcular dated 17.2.2000 |s
| " based on the Rallway‘-Boards Ietter dated 30.11. 1999
therefore, if it is necessary for concerned General Manager

: i.e. respondent No.1 & 2 to take the guidance of the R‘ailwa;yl
| Board in this matter then they are at Iiberty to do so. Th;:e
Eletter of the Rallway Board dated 30.11.1999 which has
been referred in the C|rcular dated -17.2.2000 is not before

: the Tribunal in the present OA nor the Rallway Board is ._a
party respondent in the present OA‘, therefore, this Tribunalz

is not in a position.to issue any direction to the Railwa‘:;'./l;

| Board. Respondents No.1 & 2 may issue fresh guidelines, if

' necessary, within a I'period of 4 months from the date of

| receipt of the copy of this order.

Aﬂuﬂfuwf‘/
, (ANIL KUMAR)
ADMINISTRATIVE MEMBER

Adm/
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