CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR

ORDERS OF THE BENCH

Date of Order: 01.10.2014

OA No. 638/2012

Mr. Salim Khan, proxy counsel for

Mr. Tanveer Ahmed, counsel for applicant.

Mr. Mukesh Agarwal, counsel for respondent nos. 1 to 4.
None present for respondent no. 5.

Heard learned counsel for the parties.

O.A. is disposed of by a separate order on the separate
‘sheets for the reasons recorded therein.,

(ANIL KUMAR)
ADMINISTRATIVE MEMBER

Kumawat



OA N0.638/2012

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR

ORIGINAL APPLICATION NO. 638/2012

~ Date of Order: 1.10.2014

CORAM

- HON’BLE MR.ANIL KUMAR, ADMINISTRATIVE MEMBER

- Kanta Prasad Sharma S/o Shri R.P.Sharma aged about
. 57 years, resident of B-5, Sumer Nagar Extension, Goliawas,
- New Sanganer Road, Jaipur at present posted as Pharmacist,
~Ayurved C.G.H.S.Dispensary No.4, Bani Park, Jaipur.

.......... Applicant

~(By Mr.Salim Khan,Proxy Counsel
- For Advocarte Mr.Tanveer Ahmed)

VERSUS

1. Union of India through Secretary (Health), Ministry of
- Health & Family Welfare, Nirman Bhawan, New Delhi.

2. The Under Secretary, Ayush Ministry of Health & Family
Welfare, Red Cross Building, New Delhi.

3. The Director Administration(AKS), CGHS II Section,
Directorate General of Health Services, Nirman Bhawan,
New Delhi. |

- 4. Additional Director, Central Government Health Scheme,
Kendriya Sadan Parisar, Block-B, Ground Floor, Sector-
10, Vidyadhar Nagar, Jaipur.
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. 5. Dr. Pawan Kumar, Incharge Ayurvedic Unit, CGHS WC
'No.4, Bani Park Jaipur. |

............ Respondents -

o (By Advocate Mr. Mukesh Agrawal)

. ORDER (ORAL)

The _appllicant has filed the present OA praying for the

| following reliefs:-

8. 1. By an' appropriate order or direction the order
impugned dated 1.12.2011(Annexure-A/1), dated
19.3.2012 (Annexure -A/1-A) and the letter dated
22.8.2012(Annexure -A/1-B) may kindly be quashed
and set aside in the interest of justice and the
respondents. may kindly be directed to provide all the
benefits/dues to the applicant without any adverse
effect in the interest of justice.

II. Any othei* order or direction which this Hon’ble
Tribunal deems fit and proper may also be passed in
~ favour of the applicant.

III. Cost of‘the Original Application may also be
awarded in favour of the applicant.

5 2. The brief facts of the cése as stated by the learned
f_c'ounsel for the 'abplican_t are that the present O'.A; has been
i filed being aggrieved by the Penalty Order dated 1.12.2011
(Annexure A/1) issued by the Additional Director, CGHS,
| 'Jaipu'r vide which the p.ay;of the applicant was reduced by

one stage from Rs.18350/- to Rs.17650/- in the time scale
‘ M@me“: | 5
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- of pay of PB—2(Rs.»930.0-34800) for a period of three years
“w.e.f. 1.12.2011 with further direction that the applicant
~earn in.crements of pay during the lperiod of reduction and
 that on expiry of this period, the reduction will not have the
;effect of 'po'stpqning his future increments df pay. The
appeal of ‘the ap‘pli'cant and the revision filed by the
applicant has also been rejected vide order dated 19.3.2012
(Annexure A/1-A) and the order dated 22.8.2012 (Annexure

31A/1-B).4 "He prayed that the order dated

1.12.2011(Annexure A/1), 19.3.2012(Annexure A/1-A) and.

| letter dated 22.8.2012(Annexure A/1-B) may be quashed

and set aside.

3. Heard the learned cbunsel- for the parties and»perused thé
documents on reco.rd. The Iearvned c.‘ounsel for the applicant
~argued that the penalty order dated 1.i2.2011 (Annexure
- A/1) was paSsed wifhout informing the applicant in writing of
: the proposal to take action against him andA of imputatibn of
his-cOnduct or mis-behavior on which itis propésed to be
: taken and even gi_ving ‘him reasonable opportunity of making
| such representation as he may wish to make against the

i proposal as provided in Rule 16(1)(a) of C.C.S.(CCA)Rules,

1965, therefore, the penalty order is bad in law. He further

: argued that the order of penalty has been passed by the
inCompetent authority because the then Additional Director

- Shri R.K.Gupta was not posted here on regular basis. He

P> Mt
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z‘was posted as Additional Director, Jaipur in officiating
capa;ity wh‘ich is evident from the Annexure A/2 of the
,érejoinder. He smeitteq that as per Govt. of India decision
dated 24.1.1963 (Annexure-3) the officer performing current
-E'duties can exercise the _administrative and financial powers
‘_ of the post but cannot exercise the statutory powers. Since

Shri R.K.Gupta, Additional Director was only bfﬁciatihg as

Additional Direcfor, the‘r_ef'o're, he could not have_exercised f
éthe statutory powers given to the disciplinary authority

' under the C.C.S.(CCA)Rules, 1965.

4. The Iearnéd Counsei for the applicant further argued that
| there is no finding by the disciplinary authorify as to whether
- the chafge is proved or not. in fact the applicant was nevér
served the charge memo clearly stating the’ charges against
the _éppliéaht. Therefore, the penalty o‘rder. dated
1,12.20'11(A—nﬁexqre A/l) is an illegal order without
, following the proced.u,ré.'and hence,it-should be q'uashea and
‘;'se't.asid‘e.
5. The Ieafned counsel fqr'the'applicant‘ further argued that
;since the penalty order -dated 1.12.2011(Annexure A/1)
itself is bad in law, fherefore, ‘the order passed by the
appell.ant aUthority dated 19.3.2012 (Annexure A/1—A)and-
- the letter issued by th'e' reviewing authority dated 22.8.2012
* (Annexure A/1-B)Hare also bad in law and be quashed and

_ - U JCn—
set aside. foicls e



OA No0.638/2012

60n the other hand the Senior Central Government

Standing Counsel for the respondents argued that during the

meeting, held under the chalrmanshlp of Additional
Secretary (Health)on 16.12.1993, it was instructed by the
Chairman ‘i.e.  Additional S.,ecretary.' (.Health) that  “the
pharmacist‘of Ayurvedic Dispensary at Jaipur should be
replaced urgen.tly in view ot the complaints against him”, as
it is detailed out unde.r paragraph 13 of the Minutes issued in

. consequence of the meeting held on 16.12.1993.

7. That the applicant Shri Kanta Prasad Sharma,

Phaxrmac'ist—cum-CIerk (Ayurvedic) failed to maintain
| | deVotion towardsr his duty and, therefore, diseiplinary
proceedings' were initiated against him on account of official
mis‘conduct in failind to maintain devotion toward his duty
by way'of non—preparation of mohthly indents in the

prescribed fdrmat,. non-demanding of medicines properly,

. non-submitting of monthly returns in time and also indulging |

- in activities in inciting central Government Health Scheme

beneficiaries against Doctors in Central Government Health
Scheme_ and di_srupting routine functioning of 'AyUSh
Wellness Centre, Jaipur The applieant did not even bother
to submlt reply to the Memorandum dated 2.9. 2011 calling

- his explanatlons to the charges leveled agalnst him.

8. The learned counsel for. the respondents submitted that

the applicant was given sufficient opportunlty to file reply to

| Pl
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the complaints against him but he did not file any reply or

t

representation and, therefore, the discip'linary‘authority after

following the due procéduré imposed the minor penalty as

_per order dated 1.12.2011(Annexure A/1). Thus the action

o\f the disciplinary authority is as per rules. The applicant

also preferred an appeal which was duly considered by the

.. appellate authority. . After due consideration the appellate

authority upheld the order of the disciplinary authority dated

©1.12.2011. Theréafter, the épplicant filed révision petition

- and the competent authority heIld'that there is no need to .

review the deci,sioh. of the appellate authority. - Thus the

action of the respondents is according to rule.

9. The learned “counsel for the ‘respondents furthér

- submitted that the applicant were served memoranda on

1 24.8.2011, 28.8.2011 and 1.9.2011 but he did not respond

to any of these memoranda (Annexure R/5, R/6 and R/7

respectively). The applicant was served another

- memoranda dated 7.10.2011 (Annexure R/8) to give his

}explanation" but the applicant did not submit any reply.

" Therefore, Dr.(Mrs.) Janet Vickers, Staff Surgeon Dental |

. (NFSG level officer) was nominated by Additional Director,

- Central Government Health Scheme (Respondent No.4) to

inquire into the matter. Dr. (Mrs.) Janet Vickers submitted

. her report dated 21.11.2011 with the conclusion that_the

| applicant namely Shri K.P.Sharma has nothing to say in his
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: defence and that the complaints made/ ,chargés leveled
" against the applicant by thé Chief Medical Officef(Incharge),

Dr. Pawah Kumar appears to be true (Annexure R/9).

+ 10. Thué the learned counsel for the respondents submitted
that the averments made by the Iearned counsel for the
applicant that no feaéonable opportunify was given to hfm is |
: contrary to the material available on record. Therefore, the
dfsciﬁlinary authority after exam‘iining the matter thoroughly

i_rhposed a minor penalty vide order dated 1.12.2011.

11. With regard to the arguments of the learned counsel for

- the applicant that Shri R.K.Gupta, Additional Director was
%only officiating and, therefore, he wa.s not competent to

. impdse penalty on the applicant, the learned counsel for the
respondents submitted. that Additional Director was
competent to impose the minq'r penalty ‘as he was working
-» on the post of Additional Director. Thérefore, OA has no

merit and it should be dismissed with costs.

12. Having heard the rival submissions of the parties and
“having p’eruSed the documents on record, I am of the
: opinion that in the preseht case the précedure for imposing
: ﬁinor p>enalty has not been followed by the respondents. I
| ' have .éarefully perused the Annexure R/3 which is the Memo

~ dated 1.12.2011. This memo cannbt be said that it is a

proposal in writing. to inform the applicant to take _action'

against him and of the imputation of mis-conduct or mis-

Aol e . ;
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behaviour on which the action is proposed to be taken. The
respondents have cnly enclosed certain complaints received
from Dr. PaWa_n Kumar 4against the applicant. The memo
dated i.12.2011 does not clearly state imputation of mis-
i conduct or mis-behaviour on the part of the applicant as
required under Rule 16 of the C.C.S.(CCA) Rules, 1965. No
| charge memo has been issued to the applicant. Mere asking
‘ for explanation on the basis of some complaints cannot be
equated with charge memo as required under Rule 16 of the
C.C.S. (CCA)Rules, 1965. 1 have also carefully perused the
penalty order-dated 1.12.2011. This order does not‘indicate
that the applicant.Snri Kanta Prasad Sharma was given any
opportunity of making a repreSentation against the proposal
] for taking any action against him and whether the applicant
| | preferred a representation. If th,el applicant had submitted
 the representation then the“disciplinary a'uthority should
- have considered the representation and made the specific
H rnention in the p.enalty order dated 1.12.2011. He should
: have also mentioned whether he agrees or disagrees with
the points raised in the representation by the applicant. If
| the applicant did not submit the representation then also
fthe fact should have been mentioned in the Penalty Order.
? Since the applicant has not Abeen served with any charge
rnemo or statement of imputation of mis-conduct or mis-

" behaviour on which the action was proposed to be taken

Pridldimss
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- against the applicant, vther'efore, I find that the order dated
- 1.12.2011 is against the procedure laid down for imposing

" minor penalty under Rule 16 of C.C.S.(CCA)Rules, 1965.

13. Tl'ie inquiry conducted by'Dr.(Mrs.) Janet Vickers is not a
:formal i'nq_uiry‘ because the r_espondents have not put on
r-ecord eitl'ier any charge me‘mo. on Which'this enquiry was
ordered by the disciplinary authorit;i. It appears to be éome_ |
: internél enquiry. I-fi"c is the formal enquiry'tlien copy of the
"enq‘uliry report should »liave been supplied to the applicant.
"Neither the learned ‘counsel for the respondents submitted
- during thé afguments nor in their written reply that a copy
- of the Enquiry Report was given to the charged official. In a
_ minor penalty disciplinary proceeding case it is not
| necessary to conduct a fofmal inquiry but if an enquiry is
conducted the’n a copy of enduiry report is to be supplied to
. tl;e chacged officer/employee. If the enquiry conducted by
| Dr.(Mrs.) 'Janet Vickefs' is a formal enquiry, then a copy of
the enquir'y report must have been Supplied to the applicant.
| But in the prééeht case enquiry report has not been supplied
"~ to the applicant. There.fore,v alsol'the proper procedure has
E not been followed in the preSent case.
14. T am nof impresséd by the arguments of th'e learned
counsel foi‘ the reSpondents that during the meeting held
4under the ch'aii?manShip of Additional Secretary (Health) on

'16.12.1993 it was instructed by the Chairman i.e. the
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| Additional -S’ecrevtary (Health) that | “the pharmacist of the
, Ayuryedic Dispensary at Jaipur should be replaced urgently
| in viewlof fhe complainfs against hfm” as |-:>ler Para 13 of the

| Minu_tes(Annexure R/1) because the punishment’ order has
" been passed on. 1.12.2011 i.e.r almost after 18 years of the
. meeting presided over by the Additibnal Secretary (Health).
The learned counsel for the respondents could not explain as
to what was the‘deparltment doing er these 18 years. The
respondent department in long 18 years could not
shi-ft/transfer the pharmacist of the Ayurvedic Dispensary as

was recommended in the meéting held on 16.12.1993.

: . 15. Therefore, on t'he basis of above discussion the order
" dated 1.12.2011 (Annexure A/1) imp_osing the minor penalty

f is quashed and set aside. Since the penalty order dated
1.12..2011' is set aside, therefore, the appellate authdrity

| c;\rder dated 19.3.2012 as well 'aé the letter dated 22.8.2012
issued to’ communicate the decisAién of the competent
fauthority on the rlevision'ﬁled by_the .applicant are also

' quashed and set aside.

~16. In view of the facts that the proper procedure has not
been followed while imposing the mi‘nor penalty the penalty
-order dated '1.12.2011, the appéllate authority order dated
19.3.2012 and the letter dated 22.8.2012 issued on behalf
of the reviewing authority have already been quashed on

" that count alone, therefore, I am not giving a finding as to

paddiome 1
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whether the Additional Director, C.G.H.S (Shri R.K.Gupta)
who was officiating as Additional Director was competent

authority or not for imposing minor penalty on the applicant.
. 17. Thus the OA is allowed with no order as to costs.

(ANIL KUMAR)
ADMINISTRATIVE MEMBER

Adm/
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