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(1). ORIGINAL APPLICATION NO. 32172011

Jagdlch Prasad Sharma S/o Shri Hari Shankar

Kl -

Sharma, aged

about 57 vears, R/0 Near Khadi Samiti, Water Works Colony,

Sikandra Road, Bandikui and vpresently workmg

Master Bandlkw Mund| Sub Post Office, Bandikui. ]

o

Mr, C.B. Sharma, counsel for applicant.

VERSUS?

1. _Umon of India through its Secretary to th
‘of India, Department of Posts, Ministry of

as Sub Post

...Appli'cant

e Government
Information &

Technoiogy, Gevernment of India, Dak Bh

Marg, Delhi - 110001. -
2. Chief Post Master General, Rajasthan C
302007,

Senior Superintendent of Post Offices,
Division, Shastri Nagar, Jaipur - 302016.

O8]

Mr. Mukesh- Agarwal, counsei for respondents.

\/(%[ORIGII\EAL APPLICATION NOG. 149/2012
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awan, Sansad
o

jrcle jaipur -

Jaipu (MFL)

5

...Reépondents

Anand Pra<ash Bhatnagar S$/o0 Shri Atma Swroép Bhatnagar,

.aged- about 61 years, R/o opposite Railway Sﬁation, Rajeev
A . Colony, Shri Madhopur, District Sikar and retired on 30.11.2011
b o from the post of Sub Post Master Manum District Sikar.

&

...Applicant

Mr. C.B. Sharma, counsei for applicant. ' l

- VERSUS
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A

Union of India through Secretary to the Government of

=

. & Information Technology,
110001. . .
Chief Post Master General, Rajasthan C
302007. ‘ |
Director, Postal Services (Head Quarter) |Ofﬁce of Chief
.Post Master General,.Rajasthan Circle, Jaipur - 302007.
Superintendent of Post Offices, Sikar Postal Division,
Sikar - 332001. | o
"Head Post Master, Srimadhopur .Head
District Sikay - 332715. |

Dak Bhawan, New.Delhi —

rcle, Jaipur:.—

<

L]

, o ' o : ...Respondenté
Mr. Mukesh Agarwal, counsel for respondents. .

o

(3). ORIGINAL APPLICATION N@. 150/2012

R/o C/o. Tara Chand Mistri, Sed Ka Mohalla,
* Town and presently working as Assistant Post !
Thana Town, MDG Post _Office'Neem Ka Thana, Disrtri‘ct Sikar.
| .-...Applicént

h-4

Mr. C.B.:Sha‘rma, counsel for applicant.

'VERSUS

-

Ll

District Sikar - 332715.

‘ . A ...Respondents
Mr. Mukesh Agarwal, counsel for respondents. '

(4). ORIGINAL APPLICATION NO. 188/2012

-

Ram Bharoshi Sharma S/o Shri Mangi Lal Sharma, aged about
62 years, R/o Chobey Para, Karauli, and retired
as Assistant Post .Master, LSG (NB), Jaipur R.S., Head Post
Office, Jaipur.* :

J . : - ..Applicant

. ' Mr. C.B. Sharma, counsél for applicant.

Post Office, - -

Mool Chénd Kalawat S/o ShriiSona Ram, aged aLoufBO-Years, :
Neem Ka Thana
Méster, Neem Ka -

on 31.05.2010

~ India, Department of Posts, Ministry of Communicétion‘- :

- .

1. Union of India through Secretary to the Government of
* . India,- Department of Posts, Ministry of Communication
. & Information Technology, Dak Bhawan, New Delhi. -
+110001. ' .
; 2. Chief Post Master General, Rajasthan Circle, Jaipur -
302007. : , o
3."  Director, Postal Services (Head Quarter.) Office of Chief
Post Mastér General, Rajasthan Circle, Jaipur — 302007.
4. - Superintendent of Post Offices, Sikar Postal Division,
Sikar — 332001. ’1 : .
5. ' Head Post Master," Srimadhopur - Head Post Office, -
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. . VERSUS

1. . Unijon of.India through Secretary to .the!é'Governm'ent of

"India, .Department of Posts, Ministry ofi Communication

& Information Technology, Dak Bhawan, New Delhi -

110001. C

2. Chief Post Master General, Rajasthan |Circle, Jaipur -
302007, : , . ,

Director, Postal Services (Head Quarter) Office of Chief
Post Master General, Rajasthan Circle, J‘iaipur - 302007.

" 4. . Senior Superintendent of- Post Offices, Jaipur City Postal

Division, Jaipur. ' ‘

wr

: . ...Respondents
Mr. Mukesh Agarwal, counsel for respondents. :

I3

ORDER (QORAL)

The;commonness of the grounds and the question kw

ini’/ollvedi in all the four. petitions allow us" to {be heard and

s -

disposed of these netitions by a common order. [The facts here
and there will not make difference as the qlestion of law
“invoilved in these petitions is common. Therefore, all the Original -

" and disposed of by the

-

'Appli:c’ati‘ons were . heard together
common order. For the convemience, the fadts of Original

Application No. 321 of 2011 are taken.

4

~

2. By,mé_ans of the present Original Application filed under
Section 19 of the Administrative Tribunals Agt 1985, the

, appiicant éésailed the show cause notice dated 08" of June,

2011 and the order passed thereupon dated OlS‘t.nJuly 2011 by

which the benefit of second 4financia! .upgradation% under MACP
»Schéme’ .granted to the applicant with effect frorllw ‘01.09..20Q8
| has been Iwith'drawn. He further sought directions|in 'the nature:
of nﬁandaim]us directing .thé r.espondéh'ts..to cohply with the

-

memo dated 10" of June, 2010.
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°

3. f;The applican‘t‘ herein entered into’ service with | the
‘respo'ndents as Extra Departmental ‘Messenger-. After_'passing
prescnbed examlnat|on he was appointed as Group ‘D’",' ‘_‘vide_

order; dated 02" of Aprll 1978 +Thereafter, he was promoted .

° °

as Postman after passmg the departmental examlnatlon on 25th

of May, 1981, ~For further promotlon to the cadre' of Clerk the :

°

appllcant appeared in the departmental examinatuon and was

declared passed consequenbally appomted as Clerk and posted

to Alwar Postal DIVISIOI’I vide memo dated 201" July; 1983 and .

e
-

later on transferred to Jaipuar Division. As per the Time Bound

kS

One Promotlon Scheme, the applicant was granted fmancual

upgradatlon on completlon of. 16 years service \{/lde memo. dated ‘.7

o

158 of November 2002. After the. recommendaLons of 5|xth Pay

Commlssmn and mtroductnon of Modified Assured Care’er -

° R . ‘o

Progre_ssion Scheme (for bre_vity, MACP Scheme). Three financial

a

upgradations are-allowed to a Government employee on

]

completlon of 10 20 and 30 years of service \with effect frﬁom' o

015t September 2008. On introduction of MACP Scheme, the
respondent department W|thdrew the earher scheme_ vide memo

dated 18th of September 2009. ] "

£

4, It is the case of the applicant that after-his; appointment in;

the 'cl'.éri’cal cadre as Postail Assistant in the year 1986, on

completlon of 16 years of servnce, .he was granted next hlgher ‘

 scale vude order dated 03™ November 2002 i.e. the Pay Scale of
Rs. :4500—7000. Thereafter on completfon of 20 years of':sert'/ice o

in the year 2006 he become entltled for| 02 financial*,'

upgradatlon under. the MACP Scheme and was considered righ‘tly

and granted second upgradation in the pay band of ‘Rs. '93.0'0-
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34800 plus grade pay of Rs. 4200/- vide _order,da.'ted 10" of - .

June 2010 The appliCant was served with a show cause notice

dated 08th of June, 2011 stating therein that the bene'fit;und_er

" MACP-II allowed to the applicant was irregular and therefore the

-

. respondents proposed to withdraw the same. The applicant was

granted time to file reply, which the appllcant submitted on 20%

-

of June 2011 It is by impugned order dated 017 of July, 2011;

the respondents‘withdrew_th_e earlier order granting the 'benefitv
of financial upgradation to the applicant ancl also ordered a

recovery Hence the present Original Applicatlon.

5. -.Pursuant to the notice, respondents resisted the claim of

l - the applicant by- filing detailed written statement|stating therein

. that the applicant entered into service as Group ‘D’ on 04th of

-~

e . June, 1978 and thereafter promoted as Postman with effect from
30" of May, 1981 and Postal Assistant with effect from 13th of
October 1986 He was granted’ beneﬁt under the Time Bound

- One Promotion Scheme with effect from 03rd of chember 2002.

-

Therefore the applicant after his appomtment as Group ‘D’ got .

two promotions and one- financial upgradation thus, he is not

]

. entitled for benefit which has wrongly been granted to him and

-

subsequently by the impugned order, the same has been

withdrawn. Para 3 and 4 of the written statement of brief facts - Lo

~filed by the respondents are relevant which reads as under:

.“3. That the applicant was allowed 2" MACPS on

completi_on of 20 years servjce in PA _cadre on
13.10.2006, w.e.f. 01.09.2008 vide memo dated
10'506 2010 (Annexure A/7), however as MACPS, he

o

‘was not entitled for the same.
.\ l

~

]
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.

gradatlons to the EmployeeSv including their regu_lar
promotlons The appllcant had already availed three
: promotlon was from Group ‘D’ tQ postman  on
30.05. 81 second from Postman to Postal Assistant on

(TBOP) on 03.11, 2002 Since the appllcant has

ffer any more. financial *up-gradation undfr MACPS
However due to inadvertent mistake MACP IT was
. €rroneously _granted_ to applicant vide memo - dated

1;0.06.2010 against provision contained |under the

IS submltted herewith and marked as Annexure R/i i

o )

i »

Q

what has been stated in the Original Application.

X °
i .

Stand"ing Counsel, appearing on behalf of the respondents.

il

.- °

l

";4. . That as per Scheme of MACPS and- clanﬁcatlon ’
issued by the Department of Posts, vide letter No. 4- -
<7/(MACP) 2009 PCC dated 18 10.2010 (Annexure
R/l), the scheme allows only 3 ‘financial up- |

ﬁnanCIal up- gradatlons prior to 01.09.2008. :'Hislfirst

13 10. 1986 and thlrd under Time Bound| Promotion

already availed three promotlons he was not entltled '

. ‘P/iACPS Photo copy of ‘clarification dated 18.10, 2010 -

adplicants and Shri Mukesh Agarwal, Senior Central Government - =

. argued ‘that the impugned show f:cause notice and subsequently ‘

final onder dated 01%t of July, 201’1 withdrawing the benefit |

the s“plrlt of the MACP lnstructlons lssued by the Government of :

6. The applicant 'ha's filed the rejoinder-affidavit reiterating

7. We ‘have Iheard Shri C.B. Sharma, learned counsel'f_or 'the

g;

» 8. Shri Sharma,-learned cdunsel for the applicant vvehemently f

.-

granted to the applicant is tQtalIy Hlegal arbitrary and again‘st

Indla, .therefore, th_e;»same is liable to be set aside. To elaborate .

’his'su’bmission, he submitted that the appomtm_ent of the

o

appllcant as Postman from Group ‘D’ cannot be treated as . ‘s
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promotion &s his apf}ointrnent from Group ‘D’ to.

Postman was
subjected to the condition of fulfilling the eligibility and after

it cannot be -

qualifying the competitive- examination, 'cheret?ore,l

likeWise his

said that he'got a premotion as Postman and

» promotion from Postman -to Postal Assistant was a

P4 ' o o

termed ‘as promotion -because he was promoted as Postal

Iso cannot be

g o f Assistant after passing the competitive examination, therefore,

e b . -

) - the stand cf the respondents that e got two promotions cannot - = -

: S * be accepted. To butters his submissians, he placed reliance

upon the order ‘passed by' C'.A.ET'.., Jodhpur Benc.h in the case of

. | . Bhanwar Lai Regar vs. Union of India & Ors. (OA No. 382/2011)

deCIded on 22nd of May 2012 and submitted. that being ldentlcal _

case, the present Orlglnal“AppIicatlons be also-dis osed of in the

-~

) - same terms.

&

9. Per contra, Shri .Agarwal,
'respo'ndent‘s, startedfrom where the applicant
submitted that the order dated 22™ of May 20

C.KQT., Jocdhpur Bench in the case of Bhanwar'

learned cou

L
nsel for the
stopped. ' He
12 passed by

Lal-“Regar_vs.

S oa

Union of India & Ors. (OA No. §82/2011) has been

Hon’ble RaJasthan ngh Court At Jodhpur vide orde

- January, 2013 on the Writ Pet|]t|on No. 11336/201

stayed by the
r dated 11" of

2 preferred "by

i L ' the Government of India, therefore the appllcTnt cannot be . -

e p - _ : L
‘ S : pOssibly taken any benefit _fronﬂ the said order. . i further urged o

that thée impugned order wit‘;hdrawing the benifit'which has

wrongly beén granted to the applicants,is in consonance with the

_Since the

.polic;/ and instructions for 'grant of MACP -benefit,
‘ B . applicant has already got promotions, - therefore, he has_wronglyﬁ.

been‘ granted the benefit videl memo dated 10™ of June, 201_Q,

)
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which

| justice.|

judgrnent dated 06™ of September, 2011 passed by the Hon’bie

Suprem

Santhakumar Velusamy & Ors. (Civil Appeal No. 5286—87?’"0?

Was withdrawn ‘after complying the principle of natural i,

- . ’ i",:

To support his oase, he also placed reliance opon- the

e Court in the case of Bharat Sanohar Nigam Ltd. vs. R

2005),

. person

passing

promot

dismiss;

reported in 2011 (3) SLJ 353 to the effect that once a

&

has been granted a financial upgradation though after
a competitive. examination then it Wiil be treated_ae o
on. Lastly, he prayed that the Original’ Application .be ...

ad with costs.

b

10. We have considered the rival submlsqons and have gone :

through

the pleadings available on record and the Judgments

cited by the learned counsel for the respective parties with tne_ir :

able assistance.

11, T

employ

passing

appoint
to be treated as promotion and not entitled for further financial !

upgradation under the MACP Scheme.

joined -
Messen

04t of

departmental examination,

Postma

'departrnentai competitive examination, he was promoted fron"i .-

the po<

October

A

he question arises for our consideration .is whether_an | |

ce who got financial upgradation’ /‘ promokion aﬁter:

e

departmental examination is to be treated as freow

hent and entitled for benefit under the MACP Sche-rne' or o

Admittedly, the applicant .
Departmentai i

the, respondent-department as Extra

ger in the year 1974. He was appointed in Group ‘D’:0n |

June, 1978.

. Thereafter, after passing the preséri,bed':

he was promoted to the post: of o

P
.

n on 30™ of May, 1981. Subsequently, after passing the * = [

t .of Postman to the post of Postal ASS|stant on 13”‘ of

, 1986. In thls way, the appiicant was . granted two -
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|

promotion_s i.e. from Group 'D’.to Postman and Postman to
Postal Asj.sistant. - Third upgrada;tion was granted under Time
Bound One P.romotion on OBfd of Ngovember, 2002. “In this Wa‘y,

’ :

the applicant got three financial upgradations in his service -

careerf, which is admissible to a: Government err;!lployee under old -

schem_ela;nd subseqUently ungder the MAle scheme. The

contention of the applicant is that his appointment from Group
) |
f

" 'D’'to Postman, Postman_to Postal Assistant cannot_be treated as,

S

promotip’n because he wa:s appointed affer. passing the

dep_artmental competitive examination. We are afraid that this

content',ilon of the applicant can be accepted because limited

. f |
departmental competitive examination is an |internal policy for

promation *of departmental candidate in acct;ordance with the

. " . N | | N
respective recruitment rules. Perusal of th"e relevant service

rule makes it clear that the applicant was’ not! appointed against

the quota of direct recruitment. He was allo{wed to appear in the
|
departmental competmve exammatnon among the. persons who
‘a " ""m.t
are already in servnce and they were given beneﬁt of promotron

under Separate quota only on the ground that if they passed the

departmental examxnatlon. "By no stretch ommaglnatlon it can

be held that passing the fimited departmental examlnatlon for .

promotion, is to be considered a fresh appoint

>

got 'promotion on

post _a-nd also against QUota of diregt recruitt
are a'i class ‘within a particular class, who’
passrng the" departmental exarnlnatlon under relevant quo

Their appointment on passrng the depaltmental exammatlon is a

promotion. Our view finds s,u-pport from t]Le judgment of the

Honj’b'le‘Supreme Court in the case of Bharathanchar Nigam- Ltd.

Vs. R. Santhakumar VelUsagmv & Ors. (supra) where their

|
|

ment on the higher |

itment, because they

v
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Lordships of the Hon'ble Suprere Court in pata 21 has held ds °

under: - . - | Coon -

“21 On a careful ana!ySIs of the principles relating to
-promiotion and upgradatlon in the light of the aforesaid
decmons the rollowmg prmcnples emerge: : ,
(|) Promotion is an advancement in rank or grade
or both and is a step towards ad\qancement to -

X higher position, grade or honour fand dignity.
- Though in the traditional senst promotion
i refers to advancement to a highef post,.in its

wider sense, ' promotion may linclude an

advancement ﬁo a higher pay scale without
moving to a dlfferent post. But the mere fact
that both that is' advancement :to a higher
x position and advancerrent to a hlgﬁer pay scale
- are . described - by the coriwmon term
‘promotion’, does not mean that they are the
same. The two types of promotion are distinct

| and have different  connetdtions  and
consequences. . < s
(i) - Upgradation' merely confers a financial benefit

by raising the scale of pay of the post without
there being movement from a lowdr position to,
a higher position. In an upgradation, the

candidate continues to hold -the
without any change 'in the .

respensibilities but merely gets af

same post
duties and
higher pay

scale.

t

(iii) Therefore, when there is an advancement to a
o higher pay scale without change of lpost, it may
be referred to as upgradation or promotion to a
higher pay scale. But there is stil'll difference -
between the two. Where the advancement to a
higher pay-scale without change| of post is
available to - everyone who satisfies the
eligibility conditions, without undergomg any
process of selection, it will be upgradat'on But
if- the advancement to a highet pay-scale
‘ without change of post is as a- result of some
.1 - process which has elements of sele thﬂ then it

~ will be a promotion to a higher pg\/ scale. In

other words, upgradation by applﬁll[cation of a-

process of selection, as contrasted fr.o“m an
. upgradatiorr simplicitor can be said to be a

promotion in ts -wider sens that | is’

- advancement to a higher pay scale.
(iv) Generally, upgradatign relates to anj applies to
- all positions in a category, who hav completed

a minimum_ period of service. Upgr dation, can
also be restricted to-a. percentage of posts in .a

. \))

AT T

R
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(wi) -

i

cadre with reference to seniority (instead of
being made available %o all employees in the
category) and it wid still be an upgradation
simplicitor.  But if there is a process 'of selection
or consideration of comparative| merit or
suitability for granting the upgradation or
benefit of advancement to a higher p‘,ay scale, it
will be a promotion. A mere s.clreeni'ng to
eliminate . such employees whose service
records may contain adverse’ entrr'es or who
might have suffered pumshment, may not .
amount to a process of selection |leading to
promotion and the elimination may still be a

~part of the process of -upgradation. snmphcutor

Where. the upgradation involves a process of
selection criteria similar to those aqpllcable to
promotion, then it will, in effect, be a
promotion, though terms as upgradat;ion.

Where the process is an upgradation }T;implicitor ‘
there is no need to apply rules of reservatlon
But where the upgradation involves selection

process and- is therefere a promotion, rules of

“reservation will apply.

Where there'is a restructuring of some cadres
resulting a creation of additional posts and
filling of those vacancies by those who satisfy
the conditions of eligibility which includes a
minimum period of service, will attrac[ the rules
of reservation. On the other hand, (/vhere the .
restructuring of posts does not mvoivb creation
of additional :posts but merely results in ‘some
of the existing posts being placed in a higher.
grade to provide relief against stagnahon the
said process does not mvate reservatron.”, :

@12, Unfjer the MACP Scheme," which was introdu :ed with effect

from-01. 00 2008, a central Governnrent employeer is entitled for

three rmancnai upgradatrons on completlon of ﬂ), .40 and 30

-

years of service, which the applicant has jalready got.

Theref’oré, the benefit, which was granted to the applicant vide

memo dated 10" Jume, 2010 with effect from 017 September,

2008 has, rightly been withdrawn by impugned order dated Ol—nSt
1 . .

. of Jaly, 2011.°

o

-]
|
13. Wlth regard to the order passed by the CA , Jodhpur

Bench in the case of Bhanwar Lal Regar vs. Union of India & Ors.
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(SUQra,) relied upor by the applicant is concerned, the samehas ° n
R |
already peen stayed by the Hon'ble Rajasthan ngh Court at oo

Jodhpur therefore, the appllcant cannot get any beneﬂt ‘ )
‘ ] o
14. In the <aforementioned background, we are of the T
»~ Considered view that the applicants fail and, acgordingly, all the L
Orlglnal Appllcatlons are dismissed being devoid of merit. No ' »
order as to costs. ’ | - . L
(S:KS. KHUSHIK) Co (ANIL KUMAR) )
JUDICIAL MEMBER ADMINISTRATIVE MEMBER f§
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