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IN THE·CENTRAL ADMINI?TRATIVE TRIBUNAL, 
. JAIPUR BENCH, JAIPUR. 

ORDER RESERVED ON 01.04.2014 

DATE OF ORDER : a .04.2014 

CORAM: 

HON'BLE MR.ANIL KUMAR, ADMINISITRATIVE MEMBER 
HON'BLE MR. M. NAGARAJAN, JUDICIAL MEMBER 

1. ORIGINJ\L APPLICATION NO. 527 /2010 

Kadar Singh Yaday son of Sl1ri Ramesh war Daya( Yadav aged 
50 years, resident of 38, Satya Vihar Colonyr Lal Kothi, 
Jaipur. Presently working as Deputy Controller of Mines, 
Ir)dian Bureau of Mines, Adarsh Nagar, Ajmer. 

(By Advocate: Mr. Anuparn Agarwal) 
..; Applicant 

Ve rs.us 

1. Union of India through the Secretary, Ministry of Mines, 
Shastri Bhawan, New Delhi. · 

2. The Controller General, Indian Bureau of Mines, Indira 
Bhawan, Civil Lines, Nagpur (Maharashtra). 

3. The Secretary, .Department of Personnel & Training, 
Government of India, New Delhi. 

4. The Secretary, Union Public Service Commission, Dholpur 
Ho.use, Shahjahan Road, New Dell1i. 

5. Shri Y.G. Kale, Regional Controller of Mines, Indian Bureau of 
Mines, Indira Bhawan~ Civil Lines, Nagpur (Mal1arnshtra). 

6. Shri V. Jaya Krishna Babu. son of Shri V. Krisl1na Murthy, 
Villc.ige Sydapurarn, Post Sydapuram Mancia!, Nell1Jr (A.P.) 

... Respondents 

(By A~lvocates: 

Mr. Mukesl1 Agarwal ~ Counsel for Responden.ts nos: i to 3 
Mr. Vikas Pareek, Proxy counsel for 
Mr. Kunal Rawat, counsel for Respondent no. 4 
None present for respondent nos. 5 & 6. 

2. ORIGINAL APPL.ICATION NO. 57 /2011 

Harkesh Meena son of Late Shri Kishari Lal Meena, aged 
about 49 years, resident of Quarter No.5, Type-V, Indian 
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Bureau of Mines Colony, Balupura l~oad, Adarsll Nc:igar, Ajmer 
and presently wo1~king as Deputy Comptroller of Mines ancl 
Office Incharge, Rcgion<:1l Office, Incliun Bureau of Mines, 
Makupura Industri~I Area, Nasirabad Rocicl, Ajrner. 

(Dy Aclvocale: Mr. ~.:::.IJ. Slrnnn;:i) 
... Applicant 

l. Union of India t11i-ough l11c Secretary, Ministry of Mines, 
Sliastri Bhawan, New Delhi. 

2. Inclic:rn BurcLlu of Mines lhrnuql1 the Controller General, Indian 
I -

l3u1·cau of Mines, Civil Linc:;, J1 iclir;:i 1?ilww11<J, l\l<.1~1PLJJ". 
3. Union or India Uirougl1 the Sccret;::iry, Department of 

Personnel I~ Trainin~1, New Dell·1i. 
4. Union Public Service Con1rnis'.:.;;ion t11rou~Jh Secretary Dllolpur 

House, Shalljul1an Road, New India Gate, New Delhi. 
5. Shri P.N. Shanna, presently appointee! as l~egional Controller 

of Mines, Office of Controller of Mines (Nortl1 Zone), Indian 
Bureau of Mines, Adarsl1 Nagar, Ajmer (Rajast11an). 

6. Sl1ri J.R. C11oudhary, presently appointed as Regional i_ 
Controller of Mines,' Indian Burcuu of Mines, Ne11ru Nagar, 
Dellradun, Uttarakhan. 

7. Sl1ri T. I<. Rath, Prcsenlly appo11l:ecl as P.e~Jional Controller of 
Mines, Indian Burc<i11 of Mine;, M0l1;:iw~c Cnrnpl~x, C.S. Pur, 
Sl1ubanc'..:;l1<Jr, 01Ti:~:><..1. _ 

8. Shri Y.G. l<U'le, presently rippninh:cl n-; r.<'~1in11;1I Crn1t:roller of 
Mill::~:), l11clln11 1Jurc<111 or Mine·;, Civil Lines, Nagpur, 
Maharastra. 

. .. Respondents 

(By /\<lvoc1tps: 

M1·. Mukc~>l1 A~J<.llWCll - Counsel for Re'."~pondcnts nos. J. to 3 
Mr. Vi!~as l'arcck, Proxy cou11'.;cl for -··-
Mr. l<unal Rawat, counsel for Re~>ponctent no. 4 
None for responclents nos. 5 to 8 . 

. 9RQ~_l\ 

.-.:··PERJ:JON'!ll_Lg;;_(1Jl!.__8~u:_LJS:JJ.t'1Aft3.,J\R.Ml.1:ll5J]J8]l_VJ~--~J;_M_~_ER, 

Since tl1e cont/bver:.y i11volvr~<I i11 Of\ N1J. 'i/7//0lO (l<aclur 

Singh Yaclc:v vs. Uninn nf lnrti:1 Pi nllw1::) ;11111 CA f\1<>. •;//20Jl 
I . 

(H<lrkesll Meenc:i vs. Union· of lncfin g,, Others) i'.".; tile same, 

. tl1creforc, witl1 tl1e consent of tl1e p.1rties, Uir_,:.0 OA..-; urc IJcing 
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disposed of by a common order. Tl1e facts of OA No. 527 /2010 

(l<adar Singl1 Yadav vs. Union of India & Oll1ers) havE~ been taken 

as a lead case. The applicant has filed this OA praying for 'the 

following reliefs:-

2. 

"It is therefore, prayed that the record relating to 
promulgation of rules of 1991, 1998 and 2003 and selection 
pursuance to the advertisement Annexure A/2 may kindly be 
called and after perusing the same: 

(i) The impugned advertisement No. 03/2010 .be quashed 
and set aside. 

(ii) the amendment of 2003 so far as it relates to the post 
of Regional Controller of Mines IJe declared ultra virus 
and thus null and void:·· 

Any other relief wl1icl1 tl1is Hon'ble TrHJunal deems 
fit ijn the facts and circumstances may kindl·Y be granted 

, I 

to the applicant." j 

I 

The brief facts, as stated by the learned coul1sel for the 

applicant, are th.at the applicant was initially appointed ;:is Group 'A' 

Officer, Assistant Controller of Mines on 26.02.1990. I 

I 

3. 

I 

That as per the Recruitment Rules prevailing at /that point of 
I 
! 

time, he was eligible for-promotion to the post of Depyty Controller 
I 

·"- of Mines on completion of six year of service a~cl ~l1ereafter as 
. I . . 

Regional Controller of Mines on completion of furtl1er four years of 
I . 

service. 

I 

4. The respondent department amended the Ser~ice Rules on 
. I 

02 11 1991 Tile res1Jondents furtller amended the P.:ulcs in 2003 
-·. . . . - . . - I . 

but tl1ey failed to provide protection to the employee~ as provided 

in Para 3.1.3 of the guidelines issued by the DOPT f?r framing of 
I 

A • 
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Service Rules. In the amendment made in the year 2003, the 

respondents made a provision of 60% direct recruitment on the 

post of Regional Controller of Mines and 40% on the basis of 

promotion. Prior to amendment of 2003, the post of Regional 

Controller of Mines was filled up 0n the basis of 100% promotion. 

Because of this amendment, the applicant could not bE~ promoted 

despite of completion of requisite qualifying eligibility period of 10 

years on 15.02.2000. 

' 
5. Tl1e respondents by way of' Rules of 2003 lowered down the 

requisite experience of direct moqe for Regional Controller of Mines 

from 13 years to 10 years and ir1creased experience for prornotion , ~. 

to the post of Regional Controller of Mines from three years to five 

years. More so, the prescribed t~n years' experience for Regional 

Controller of Mines in direct recruitment mode is of merely 

supervisory category and not of higher responsibility to justify the 

reduction 

6. That respondent ·no. 2 vicle its letter duted 24.09.2007 

requested tt1e 1-espondent no. 1 to grant one time exemption in the 

interest of tl1e department. 

7. However, t11e respondents issued an advertisement No. 

3/2010 seeking application for recruitment of nine posts of Regional 

Controller of Mines. It clearly demonstrates that the vacancy so 

. ' 
advertised has been clubbed for :all tl1e previous years ~;ince the last 

A ' 
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promotion, . It -h~is adversely affected .the future Jrospects of the 
·~ .. ·"· . I .. 

applicant, The iEtpplicant has been deprived of his promotion. 

8. The learned counsel for the applicant further submitted that 

the respond:nts have failed to follow the procedu1e and g~idelines 
of the respondent no.3 as they failed to conduct the periodical 

. . . ·1 . . 

review of the Recruitment Rules as provided in Its· guidelines .for 
. , I · 

framing the amendment/relaxa'tion in the -Recruit~ent Rules 1998 · 

and as reiterated in 2010. It is cieariy provided that Recruitment 

Rules should b~ reviewed once in five years but the respondents 

,) have not carrie€1 out any revieY{• after 2003. / · · · 

--~ 

9. The action of the respondent no, 4 (UPSC) is also ill~gal in as 

much as the UPSC during the selection process/ acted ~aliciously 
and againsf the procedure. Th,e interviews fort+ post .;if Regional 

Controller of Mines were conducted b_y responoent no, 4 during 
• • • 0 ~ • 

. 08.11.2010 to 11.11.20910. As per the practic~lrulesu at least 21 

days prior intimation for interview is given to a/ candidate_. As per 

the informati.on. of the applicant, 5 candidate~ were issued call ,.. ~ I 

. letters withou~;adhering to tim'.~ schedule wh~ wf~e not in the inittal 
I . 

list of the candidates who were issued interV:iew call letter,s on 
I -
I • 

20.10.2010. Similarly two candidates at sr. no./ 219 and 58 whose . 
I· 

applications were received.·· late were . lssu1ei call l~tters for 

interview. Feeling aggrieved, by it, the appli<fant represented to 

UPSC·on 12.11.2010 (Annexu,re.A/6). / 
A I 

. ~: I 

I 
I 

I 
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10, The !earn~d counsel for the applicant also submitted that Shri. 

Y,G. Kale ,had an experience of 12. years as Junior Group "A" 

Officeru Shri V. · Jaya Krishna Babu had an experience. of just 10 

years in a very small mine. Both these persons have been ·$elected 

while the appliq1nt who is having 28 years of experience has been 

left out. The applicant has a excellent academic record also. 

11. 
· • I 1 I 

The learned counsel for 'the applicant also submitted that the 

result of the ~~lection was p~blished in the Employment News in 

the last week ,of February, 20:{1 whereas the appointment letters 

were issued 1 L01.2011. · 

12. He argued that the amendment of Rules 2003 prescribing 

40°/o by promotion ari·d 60°/o 1by direct recruitme~t for the post of 
' 

Regional Confroller of Mines being against the principle of 

reasonable expectation and thus is totally illegal.. T~e amendment is 

also illegal as much as the same has been made without any policy' 

It curtails futur~ promotional prospects of the applicants. 

' 
·13. The amendment also prescribes direct recruitment in all the 

,. ' ! 
grades, which is illegal. It places a person with Jesser experience 

and. age above a person with more experience. Therefore, the· 

. ' 0: ." 

amendmentof 2003 be quashed and set aside, It is also violative of 
' ' . 

Articles 14, 16 and 21 of the·1Constitution of India and, therefore, 
. :~· 

deserves to be quashed. Th 1at the Department '.is again going to 

amendment Rules to allow 100°/o reservation. Therefore, he argued 

l' ·~" 
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that the amendment of 2003 so far as it relates to the post of 

Regional Controller of Mines be declared ultra virus and thus null & 

void and the impugned advertisement No, 03/2010 (Annexure A/2) 
•:'· 

be quashed and set aside. 

14, The learned counsel for the applicant, Mr, C,B, Sharma, in OA 

No, 57 /2011 a;dopted, the arguments advanced by the !earned 

counsel for the applicant, Mr, Anupam Agarwal 0 in OA No, 

I ·9 

527/2010, In addition, he stated that the provisicihs of 60°/o direct 

recruitment in the Rules 2003 for the post of Regional Controller of 

Mines is against the recommendations of the 5th ;Pay Commission, 

as recommended in Para 20.40 which provides that direct 

recruitment is: not generally resorted to at two successive grade in 

a cadre. In view of this positionf the respondents without any base 

introduced d!rett recruitment of four consecutive grades in Mining 

.. ~ 
!Engineering discipline, 

!'· i' 

15, The res·pondents promoted the applicant to the post of 

' Deputy Controller of Mines on 26.12.2006 instead of against the 

·ik 
vacancy available prior to 2000, Tt)e direct recruitment at the level 

of Regional Controller of Mines is not· in the interest . of Indian 

Bureau ·of Mines. This post should be filled only from the 

departmental candidates who , are weii acquainted with the mines 

and minerals 1of the country. ·' 

r·; 
;·~.-:· 

,. 
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16. He alsd pointed out that 9 posts of Regional Controller of 

Mines adverfis~d were for the vatarides of last 10 years and also in 

·view of the ·vacancy for promotional quota, 

17, He also submitted that 5/Shr! J,K, Jangld, B, Ram.~Mqhan, 
.·· 

Sharad S. Sapkaiu Kam!esh Kumar Tardia · and G.C, Sethi .were 

issued interview letters subsequently, He also submitted that 

'I 

respondents be directed to promote the applicant to the cadre of 

Oe.puty Contrdl'rer of Mines arid· thereafter on Reg Iona! Controller of 

Mines from ,. ,due dates. The selection process conducted· by .'!i 

respondent no. 4 in pursuance to the advertisement dated .; 
I 

13.02.2010 (Annexure A/1) b~ quashed and set aside. He further .\.'' 

prayed that the respondents be directed to ·give effect to the . :·::i 

recommendations of the committee which provide 100°/o promotion 

'on' posts having Grade Pay of Rs.5400/- and above upto 
· .. 

~s.10,000/-. 

••. I 

18. The respondents have filed their reply, The learned counsi• 

for-the .respondents submitted that the applicant has participated io ·"· 

the selection/recruitment process held in pursuance to the,' 

advertisement No. · 03;2010 but was not selected, Thereafter; he' 
' 

~:h-allenged the same along with the amendment of the Recruitment: 

Rules fdr the post of Regional Controller of Mines in the Indian 
. . ~ 

Bureau of Mines, notified :in 2003, Thus as per the law settled by 
I • 
I 

.. the Hon'ble Courts and law laid down by the Hon'ble Supreme Court 

in the case of Om Prakash ShlllkRa vs. AkhUesh Kumar Shuklav 

: j 

.:~~: .·. 



-.. _. . ·:._- .• ff 

·. :'t .·. 

OA 527/2010 & 57/2011 .9 

' . . 
1986 (Suppl.) SCC 285u the OA of the applicant is not maintainable 

. . . 

. and liable to be dismissed. He ·also submitted th~l in an identical . . 
case, OA No. 37/2011u whereh1 the applicant (Shri G.K. Jangld) 

after his noh selection for the post of RCOM had challenged the 

Recruitment Rules and the entire selection process followed to fill 

up· the post of RCOM before the. CAT Bench, Madras, has_. b~~n 

dismissed vide :the order dated 19.0L2011 on the ground that after 

participating ir{·the interviewu. the applicant cannot challenge the. 

selection procsss. Thus the OA of the applicant deserves to be 

dismissed. 

19. He further submitted that the amendment of the Recruitment 

Rules was earlier challenged In OA No. 137 /2007 by one of the. 

incumbents in- the cadre of Deputy Controller of fMines before the 

Hon'ble Tribunal Cuttack Benchu Cuttack. The matter was finally 

dismissed. by the Hon'ble Tribunal vide its order dated 15. 10.2009 ... 

(Annexure R/1}. The Hon'ble Tribunal while dismissing the order 

has held as urf.der:-

~'It ·is weii settled pr!ncip~e of !aw that what is guaranteed by 
Article· 16(1) of the Constitution is equality of opportunity in 
the matter of an appointment in public services and nothing 
more. It is open to the Government to frame necessary rules 
prescribing the requisite. qualifications and it is also open to 
the authorities to lay down such perquisite conditions for 
appointmeDt as would be conducive to the maintenance of 
proper discipline amongst Government servant, (Banarsi Das 
vs. State of UP, AIR 1955 SC 520). further the rulings of the 
Hon'ble Apex Court in the case of P.U. Joshi and others vs. 
Accountant General, Ahmedabad and others, 2003 (2) SGC 
632 that "there is no right. In any employee of the state to 
claim that rules governim'g conditions of his service should be 
forever the same as the one when he entered service for all . 
purposes'' and except fo~: ensuring or safe guarding rig~ts ·or 
benefits ·already earned, acquired or.· accrued at particular 

· .>-. A r ..o 

, ,r_; 

.. i• 

. - ~ .... :....:.,..-. ,;.;:j 
I '•f:'::l 
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po,intof tim_e, a goyernment servant has no right to challenge 
the a_1:1thor:ity of tlie state to amend, alter and bring into force 
new r~ies ·~relating to ev~.n ari existing service, Taking into· 
conslderat,on all the·se aboveu we are of the considered view· 
that his OA sans any merit and Is accordingly dismissed," 

. .,, 

20. After the OA No. 137 /2007 was dismissed by the. Hon'ble 
~ 

Ti-ibunal Cuttack Bench, Cuttack, vacancies were advertised vide 

Ad_vertisefnent No, 03/2010 In the Employment News. Thus in view 

-6f the above, all the alle~ation·s made by the, applicant regarding 

th~ amendm$rit of the Recruitment Rules and Sei~ctlon process are 

totally wrong and baseless. 

,. if. 

• • 
21. The leahied counsel for the respondents also submi.~ted that 

it is'"'a settled that the applicant after participating in the selection 

process has no right -to challenge the same,- In support of his 

contention he referred to the· judgment of the Hon'ble Supreme 

Court iri the case of Om Prakash Shukla vs. Akhilesh Kumar 

a: 
22, He· further supmitted that it is prerogative of the employer to 

frame the n~cessary rules or amend the existing rules as per the 
\ j 

requirement of the Department. He denied· that the respondents 

have ·frequ·ently amended the recruitment rules, In the instant case 

consequent to the i~plement~tion of the 5th CPC whereby a new 
.J~ 

cad.re of Senior Assistant c,~·ntroiler of Mines (Sr. AC:OM) was ·· 

introduced i~ betwe~n ACOM and Deputy. Controlier of Mines, 
' 

!-. tj, 

amendment in the recruitment rules became necessary. This 

" If ' . 

. ·~' 
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resulted in alteration in the number of posts- in' the cadre of DCOM 
. . o:· 

and RCO~. Due procedure was followed before making amendment 

in the rules. 

. 
23. The applicant has challenged the amendment in the Rules 

after participa'ting in the selection process and after remaining 

unsuccessful; this shows malafide intention of the applicant in filing 
: . 9 

this OA. The amendments in the recruitment· rules were made in 
,I 

the year 2003 and if the applicant was aggrieved by this 

amendments, he should have challenged them at the relevant point 
. 

of time. 

24. The learned counsel for the respondents further submitted 

· that in an ideOtical case in OA No. 37/2011 wherein the applicant 

. (Shri G.K: Jan-~jid) after his non selection for the post of RCOM had 

ch.allenged ~he Recruitment Rules and entire selection process 

followed to fill up the post of RCOM before the CAT Bench: Madras, 

' 
has been dismissed vide order dated 19.01.2011 on the ground 

that after participating in th.e interview, the applicant cannot 

challenge the selection process (Annexure R/6). 

25. He further submitted that there is· no violation of the 

fundamental rights of the appl,i'cant in this case, as ·alleged by hiro. 

The names oLcertain left over persons were included in the list of 

short listed c~ndidates by UPSC, after .they were found eligible for 

·, ·; . 

. . \. 

.t, 

. .! '·· r;-

·. :· 

. !'. 

' '· . r 

·; . 
. . ' 

. ~ 
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the post on scrutiny. He.n.ce the allegations made by the applicant 

alleging tnalafide in t~e recruitment process are devoid of merit. 

26. With regard to the submission of the learned counsel for the. 

applicant that less experienced persons than the applicaQt have, 

been selected whereas the applic:ant has bee·n left out, the learned 

counsel fdr the respondents submitted that in an open competition, 

there is no guarantee that more experienced or more qualified . . 

person will get selected. In open selection, merit is the criteria and, 

therefore, more meritorious persons are selected. UPSC is the 

constitutional body. The interviews are held by the selection a 

\ 

committee_ constituted by VPSC. The applicant cannot sit in 

judgment over the collective wisdom of the selection board. 

27. With regard to the submi'ssions made.by the learned counsel 

for the applicant that appointment letters were issued by the 

respondents even before the result was declared by UPSC, the 

lear~ed counsel for the respondents submitted that the r~sult of the• 

interviews were communicated to the Ministry by UPSC vide letter 

No. F.1/288(74 )2009~RVI dated 10.12.2010. The publication of the 

,-· ~ ; 0 

result by UPSC on their website or in the _Employment News has no 

co-relationsh·i·p between issuance of the appointment letters to the . 

selected candidates. The results of. the interview are subsequently 

published in the Employment News. 

' : : 

I 

,. 

··;. 

'· ") 
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28. With regard to the submission made by° the learned counsel 

for ··the applicant in OA No. 57/2011 that the respondents be 

directed to give effect to the recommendations of the committee 

which provide 100°/o promotion to the post having Grade Pay of 

Rs.5400/-. and above upto Rs.10000/-, the learne.d counsel for the 

respondents submitted that report of the committee has been 

uploaded in the official website of the _respondents·~ inviting 

comments from stake holders, ·associations ·etc. The draft report is 

yet to be accepted by the various agencies of the Government and 

' 
". 

·. ······ \' 

.... ; ... -. 
r·.· 

any amendment suggested by the committee cannot be guaranteed "''!'" 

_. till the same is accepted by the Government. 

.... '•• 

29. The learned counsel for the respondent no. 4, UPSC, 

submitted that 05 candidates, on representation, were called for 

interview vide telegram dated 09.11.2010 and there was n.o 

irregularity in q:1lling all these 05 candidates. 

30. He further argued that the recruitment process had short 

listing criteria for scrutiny of applications received from the various 
~! 

categories of applicant. There was a need to short list the 

applicants as there were 227 applications agai~st 09 vacant posts. 

31. He further submitted . that the applicant was called for 

interview. He appeared before the Interview Board on 08.11.2010. 

However he was not successful. Therefore, he cannot question the 
I , 

credibility of: 0.ther candidates over selectio~. It is. settled law that 

: ..... ,,,, 
. I· 

. : ! 
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I 
thaf after participating in the iseleciion process, .. the applicant does I . . 

.-· ' i ' 
not have any right to challenge the .said select list. Therefore, he 

' ' . 
I , 
I 

·prayed. that th~·1 0A has no me~ff arid it shou_ld be dismissed. 
' 

32. The applicant has filed t~e rejoinder. 
. I . 

I . 
I . 

33. Heard the learned cowrisel for the parties, perused the 
I . 
I 

documents on record and the/ case law, referred to by the learned 

cot..111se1 for the respondents. I ; 

i ,:. 
! : -

34. With regard to the pray~r. of the applicant :for the amendment .• 

of t.he Recruitment Rules _so f~f as it relates to the post of ~egioncrl 
I. . .. 

Coritroller·of Mines be dedare~-'·uitra virus.is concerned, the learned 
I 

counsel for th.e ·respondents drew our attention to the order of the 

co-ordinate bench (Cuttack B~nch) in OA No. 137 /2007. In.'that OA, 
I 
I 
I · • ·t, 

same rules were challenged p'y the applicant of 'that OA. The OA 
! 

• I 

Was dismissed by the Hon'ble Cuttack Bench,· Cuttack ·of· the 
i 
I 

Tribunal· vide its order· date~ 15.10.2009 (Annexure R/1). Whilelft, 
I 

I 
dismissing the OA, the Hdn'ble Tribunal had considered the 

' ' 

I 

judgment of the Hon'ble Supr~,fne Court in the case of Banarsi Das 
.:. , I 
vs. State of .UP, AIR 1955 ~C 520 and judgment of the Hon'blf:! 

I 

' 
Supr.eme . ColLlrt in the ca~:e of P.U. Joshi & Others vs. 

:A"~countant 'General; Ahm~dabad & Others, 2003 (2) sec 

~32., The relevant portion of] the order of Cuttack Bench jlas been 
,,. !· 

qubted in Para No. 19 of this! order. We do· not find any reason to 
I 
I 

differ froih the view taken ~Y the co-ordinate bench at Cuttack. 

- ·.··t·' 
. I 

i. ' 

r .. · 

·. f.·: 

r·. 
)'.' , . 

.... ;;· 

. r. 

,. ' ~·:1 '·.' • 
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Therefore, we are of the view that the pray~r of the applicant to 

declare amendment in the rules so far as it relates to Regional 

Controller of Mines as ultra virus,: cannot be granted. 

35. With regard to the prayer of the applicant that the impugned 

advertisement No. 03/2010 be; quashed & set. aside, the learned 

counsel for the respondents have stated that it is settled law thaf 

once the appliaant has participated in the selection/recruitment 

process then ;he cannot chalienge that selection. The learned 

counsel for the respondents referred to the judgment of thei Hon'ble 

Supreme Court in the case of Om Prakash Shukla vs. Akhilesh 

Kumar Shukla, 1986 (Suppl.).' SCC 285. He .also reffered to the 
0 

case of Girish Kumar Jangid v~. Secretary, UPSC & Another in OA 

No. 37/2011 decided by the CAT Bench Madras vide order dated 

19.01.2011. 

36. We have perused the judgment of the Hon'ble Supreme Court 

in the case of·Om Prakash Shukla vs. Akhilesh Kumar Shukla, 

1986 (Suppl.) SCC 285. In Para No. 26 of the judgf'1'lent, the 

Hon'ble Supreme Court has ,held that this is a case where the 

petitioner in the Writ Petition should not have been granted any 

relief. He appeared for the examination without protest. He filed the 

petition only after he had perhaps realized that he would not 

succeed in the examination. The candidates who appeared in the 

examination .·:were not re~ponsible for the conduct of t~e 

examination. The ratio decided by. the Hon'ble Supreme Court in 

. ',-:• 

.. 
' ' 
' 
L ' 

. ....... . 
. ., 

!· 
. ' !· 

j,. 

·. ''i 

. -'. •. ~ \ .. 

- T.-
1 

;~ 
.. L.: 

.. 
'.,. 
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; ·i· 
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tflis drse- is· squarely applicable. In the ptesent OA. The applicant 

app:~ared in ·the sefection . process without protest. His· 

representation a~ainst the recruitment process is dated 12. l!i.2010 

whereas the int~rview for the~ post of Regio~al Controller of Mines 

were over on- ii.11.2010. Therefore, we are of the considered 

opini.on that the applicant is hot entitled for any 'relief on this point. 

31. We have also perused the order passed by the CAT Bench 

Madras in the case of Girish KU mar Jangid vs. Secretary, UPSC ~ 

.Another (supra). Par~ No. 4 of this order is quoted below:-

"4. dn perusar of the :application, we find tj1at the applicant ,A 
has received the tall. letter on 10.11.2010 and 'he has 
attende·d· 'the interview .on 11.11.2010. After particiQating in 
the intE:rview, he cannot challenge the selection process. 
Th·erefore, we are not inc.lined to interfere 1n the matter as 
there is no merit in this application. Accordingiy, the OA is 
dismissed at the admission stage." 

38. In view of the settled position of law that once a cancjidate 

·has participa.ted in the selectlon process on being unsuccessful, he 

cannot challenge the selection process, We do not find .any reaso• 

to interfere with the selection made by the UPSC in pursuance the 

Advertisement No. 03/2010. 

--"'39. The learned counsel for,the applicant also argued that out of 

(jg' vacancies· only 60°/o of the vacancies should have been ear-

marked for direct recruitmer'.lt and rest of the vacancies should have 

been ear-marked for promotion quota but the re~pondents have ear 

. m'arked all 09 vacancies for direct recruitment w'hich is against the 

[ 
. , . I 

! 

"f'. 

·;, 

) 

'".·" ·•;. 
' ,·:!: 
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provisions of Rule 2003. The learned counsel for the respondents 

submitteq that there were 08 RCOM,. who were already working in 

the Department and Who were promoted from the post of Deputy 

Controller ·of Mines. Thus 40°/o of ·the cadre strength was already 

filled up from promotion quota. Therefore, the 09 posts which were· 

advertised beloriged to direct recruitment quota. Thus there is no 

irregularity in: t.he advertisement No. 03/2010. We are inclined with 

the contention of the learned counsel for the respondents that since 

' ' 

08 posts we~e already filed up from promotion quota, therefore, 

; ·" 

. . . I ·~•:;-;;~:;::.:F 

: ' ' . : ';~::J~": 

' ::;_ ;1 
·. ·.i1j1", 

·. ,, . 
. -; 

filling up 09. vacancies from direct recruitment quota was not ·· ,,. 

irr~gular/illegal. 

40. We have perused a letter dated 24.09~2007 written by Head 

of Office, Indian Bureau of Mines (Annexure A/SA). In Para No. 3 of 

this letter, iti has been stated that as on date, 09 out of !8 posts, 
I 
I . 

50°/o posts of'<Regional Controller of Mines are vacant. This also 

shows that 09, posts of Regional Controller of Mines were filled up. 
I 

I 

All these posts belong to promotion quota as. there was no direct 

recruitment on the post of Regional Controller of Mines prior to 

04.03.2010 that is the date of advertisement (Annexure A/2) for 

filling up 09 posts of Regional Controller of M_ines. 

41. The applicant in OA No. 57/2011 (Harkesh Meena vs. Union of 

India & Oth'.ers) has also prayed that direction be issued to the 

respondents; to give effect·: to the rec;:ommendations of the 

committee whiCh provide 100°/o promotion of posts having Grade 

. ~· . 

.. :.· 
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Pay of Rs.5400/- and above upto Rs.10000/-. The learned counsel 

for the respondents has made it dear in their reply that no positive 

direction. can be given to the respondents. It is prerogative of the 

department to take a decision on the recommendation of the 

committee after following due process of law. We are in agreement· 

with the contention of the learned counsel for: the respondents. It is 

for the employer/ respondent department to examine the 

recommendations of the committee and take a decision according 

to the pro.visions of law. Therefore, we hold that no positive 

direction in this regard can be given to the respondents. 

42. Thus we are of the opinion that the applicants have ngt been 

; .l ' 

able to make out any case for interference by this Tribunal in the 

present OA.i 

.. , 
43. Consequently, the OA being bereft of merit is dismissed with 

. r1o order as
1 
to costs. 

44. The Registry is direct to keep one copy or this order in the file W 

of OA No. 57/2011 (Harkesh Meena vs. Union of India & Others). 
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