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B CENTRAL ADMINISTRATIVE TRIBUNAL
- JAIPUR BENCH, JAIPUR

{

ORIGINAL APPLICATION NO. 498/2011 ,
& L
ORIGINAL APPLICATION NO. 537/2012 !

DATE OF ORDER: 11.09.2013

CORAM
HON BLE MR ANIL KUMAR, ADMINISTRATIVE MEMBER

(1) ORIGINAL APPLICATION NO 498/2011

K. L. Dithwania S/o Shri Pyare Lal Dithwania, aged about 61
years, R/c Village & Post Sewar, Near Sanskrit School, District -
Bharatpur and retired on 31/10/2010 from the post of Postal
Assistant, Bharatpur Head Post Office, Bharatpur Postal Division, I

Bharatpur.
...Appllcant;,-

Mr. C.B. Sharma, counsel for applicaﬁt.

VERSUS

1. Union of India through its Secretary to the Government.
of India, Department of Posts, Ministry of,
Communication and Information Technology, Dak!|

; Bhawan, New Delhi — 110001. i

L2, Chief Post Master General RaJasthan Circle Jaipur —

: 302007. i
3. Director Postal Services, Jaipur Region, Jaipur Office of
! the Chief Post Master General, Rajasthan Circle, Ja|pur]

- 302007. .
4, Superintendent of Post Offices, Bharatpur Division,

: - Bharatpur - 321001.
© 5. Post Master, Bharatpur Head Post Office, Bharatpur*

Postal Division, Bharatpur.
5 . L ...Respondentsf;-:
Mr. Mukesh Agarwal, counsel for respondents.

@) ORIGINAL APPLICATION NO. 537/2012,

K. L. Dithwania S/o Shri Pyare Lal Dithwania, aged about 61
years, R/o Village & Post Sewar, Near Sanskrit School, Dlstrlct
Bharatpur and retired on 31/10/2010 from the post of Postal
~ Assistant, Bharatpur Head Post Ofﬂce, Bharatpur Postal D|V|S|on,I

Bharatpur. a :
‘ Apphcanﬂ

:
LTl my ey Ctimeney )t e g
B. Sharma. counsel for anppiicant.
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VERSUS

1. Union of India through its Secretary to the Goverrﬁ;mént
of India, Department of Posts, Ministry, |of
‘Communication and Information Technology,: Dak
- Bhawan, New Delhi - 110001, SR
2. Chief Post Master General,. Rajasthan Circle Jaipur -
: 302007. - T
- 3. Director Postal Services, Jaipur Region, Jaipur Office. of
i the Chief Post Master General, Rajasthan Circle, Jaipur
; - 302007, T
4. Superintendent of Post Offices, Bharatpur Division,
Bharatpur - 321001. R

5. Post Master, Bharatpur Head . Post Office, Bhaﬁatp}'ur
_Postal Division, Bharatpur. S

i _ |

...Respohderﬁts

¢
i

Mr. Mukesh Agarwal, counsel for respondents.

ORDER (ORAL) 3

Since the facts and.the legal position are similar in both the

i
Original Applications, therefore, they are being disposed of by

this common order. For the sake of convenience, the fa;(g:ts’éjof

Original Application No. 498/2011 are being taken. !
|

2. | Brief facts of the cafe, as stated by the learned couns'iel for
the 'alppl.icant, are that the applicant was substantive emp]oygeg
of the respondent-department. The apblicant in the yearE;ZOEO7
onwards, posted in De.eg Head Post dfﬁce and time to\txme
worked as Assistant Post Master (Saving Bank) anda? aléso
foiciating Post Master in absence of regular 'incumbent. |

)

3. Learned counsel for the applicant further submittecj% that

i
i

Kaman LSG Post Office and Bus Stand Kaman Post Office isi at a
distance of about 25 KM come under the accounts jurisdiction:of

Deeg Head Post Office. Kaman LSG Post Office authorized ﬁor_
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cl'ash drawl by the Bus Stand Kaman Post Office. The then Sub ,
Piost Master, Bus Stand Kaman Post Ofﬂce drawn cash from

L TN s e e

}'%aman LSG Post Office and by thIS action fraud took place. ' }
! 3 | P
4 Learned counsel for the applicant also submitted that the | ;
departmental authorities inquired the matter regarding fraud .L
took place at Bus Stand Kaman Post Office. They also’ reported | %
the matter .to the CBI authorities. The CBI also, after;; dL;_Je %
inquiry, registered the case and the same is subjudice. l
” & 5. lLearned counsel for the applicant submitted that; the [
: o applicant who was at the verge of retirement was issuijéedi:a ig
; charge memo dated 07.07.2010 (Annexure A/3) under Ruvl’?e 16
’ df CCS {CCA) Rules, 1965 on th_e allegations that the appilficaént ! :
while officiating as Post Master Deeg Head Post Ofﬁcfje pn '
different dates in the year 2007, 2008 and 2009 failed toégkeiep ?
, ,
proper watch on the drawl of cash by the SPM Bus Stand Kaman )
from its cash office i.e. Kaman LSG. It is also alleged that the
i |
'!I : applicant failed to challenge the dlfference of the signature of the | _
! S , dep05|tor and also not challenged payment made Rs. 20 OOO/- %
g and more in cash, in splte of the fact that the then SPM Bus : ‘L
x Iy
Stand Kaman drawn cash from Kaman LSG and the appllcant ’
was officiating for short penod in absence of regular mcumbent ]
6. Learned counsel for the applicant further submitted1 tHat 5
the applicant made request on 22.07.2010 (Annexure A/4) to : E
, : make avallable copies of certain documents for submlttlng |l

effective representatlon but respondent no. 4 not allowed the
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same. Thereafter, in absence of proper documents the
applicant submitted his representatlon (Annexure A/5) statlng

therein that the applicant is not at all at fault

7. Learned counsel for the applicant submitted that i-the'

respondent no. 4 without considering of facts and circumstandes

and representation submitted by the applicant, inﬁposed,é.a
| !
penalty of recovery of Rs. 1,00,000/- from his pay.and servl;ce

gratuity vide order dated 30.09.2010 (Annexure A/2). In the

penalty order, it was further stated that a recovery of lis.

5,000/- may be made from the pay of the applicant for the

month of October, 2010 and the balance amount of Rs. 95 OOO/—

!

be recovered from the service gratuity.

i

8. Learned counsel for the applicant also submitted that ‘being

aggrieved from this penalty order dated 30.09.2010 (Annéxdre ,

A/2), the applicant preferred an appeal before the responde’nt
no. 3 on 30.10.2010 (Annexure A/6). The Appellate Authorlty
rejected the appeal of the appllcant vide order dated 25.01. 2011

(Annexure A/1) without considering the points raised by the

applicant in the appeal. ' | 1

9. Learned counsel for the appllcant submitted that durlng
the pendency of the appeal, the respondent no. 4 further passed
a memo dated 26.11.2010 (Annexure A/7) vide which order was
passed for deduction of Rs. 1,90,000/- from the amount of leaye

encashment in spite of the fact that in the punish'ment order

recovery of Rs. 95,000/- was to be made from service gratUIty

£ ;
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10 Learned counsel for the applicant further submitted tH

the case of one Shri Bhogi Ram, was also imposed a pumshment |

da
of recovery from service gratuity in which it was held by the

Appellate Authority that there is no provision to order recovery

from the retiral benefits-of an employee in disciplinary casé

under Rule 16 of the CCS (CCA), Rules, 1965, vide memo dlg;ted- |

i

19.07.200_5: (Annexure A/8) and the Appellate .Authorityjise;t

aside thé penalty order. o

o
Ik

11. Learned counsel for the applicant also submitted that nqj

amount can be deducted from the leave encashment because as .

per the punishment order, amount is to be recovered ﬂ:’on;w

service gratuity and there is no provision for any recovery fronh

retiral benefits.

12. Learned counsel for the applicant further submitted tha{t
; _ e

‘ Do
the respondent no. 4 on the same date i.e. 07.07.2010 als:o
issued.another charge memo under Rule 16 of CCS (CCA), joleé,

1965 on the basis of the same incident and allegations. !:ThFe

applicant was imposed a similar punishment vide order d;éte‘id'

-
30.09.2010, which has also been challenged by the applicant in

OA No. 537/2012.

13 Learned counsel for the ‘applicant submitted thati tfie

i

réspondent no. 4 was not competent to issue the charge mfenjo

or award the penalty to the applicant as he was not regullargly
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- officiating capacity on ad hoc basis. ' |
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. selected Superintendent of Post Offices. He was only Worj;kin;g in

i
H

1
i

§

14, Learned counsel for the appllcant also argued that theﬂ
. applicant was holding the post for the time being and the

~amount has already been deposited by the agents more than

that of fraud took place as alleged in the charge tnejm’o.

Moreover, the applicant was not involved at all in the fraud. :

- 15, Learned counsel for the applicant submitted that thfle vyork‘

relating to the Recurring Deposit was decentrallzedgw%.e.f.

01.01.2003 and, therefore, the applicant was not responslble for
j

the fraud, which took place at Kaman LSG Post Office ahd Bus

Stand Kaman Post Office.

'
|
!
j
i

16. Therefore, learned counsel for the applicant prayed that

the charge memo dated 07.07.2010 (Annexure A/3), the penalty

- order dated 30.09.2010 (Annexure A/Z), the order passed by the

Appellate Authority dated 25.01.2011 (Annexure A/1) and the
memo dated 26.11.2010 (Annexure A/7) be quashed andlset

aside with all consequential benefits. o

17. On the other hand, learned counsel for the respoihd'énts

- submitted that durlnglthe period mentioned in the charge mepﬂo,
S

the applicant failed to keep proper watch on the drawl of cash by

'SPM, Bus Stand Kaman from his cash office i.e. Kaman LSG ' He

also failed to challenge the dlfference |n the SIgnature of

depositor by comparing the signature of depositor avallable on

A%LM |

T T e R (S A ST TN L A T T A




; . et ) i O
i . : o [

|
| ! . B
i : !
1

SB-3, which was received with SB-7 (A) from the Kaman -

20 OOO/ and more in cash instead of through cheque Due to

|

|

|

;'Stand TSO. He also did not challenge the payment made of;
‘ ;

|

I

l

1 33,69,774/- was sustained by the department. |

e' E | - 18, Learned counsel for the respondents further submitt;efd that

| 1 for the .aforesaid negligence, disciplinary proceedings=? V\}ere

lnltlated against the applicant under Rule 16 of CCS (CCA),

Rules, 1965 He also submitted that. there is no |I|egahty or

infirmity in the charge memo. The applicant submitted-= an

documents for submissions of his representatlon agalnst the

charge memo. Therefore, available documents, Which" V\_/@re
found relevant to the charge, were shown to the applicant§ on
26.08.2010 by Inspector Posts Deeg. The applicant, there’af;ter,

submitted his representation on-06.09.2010.

19. Learned counsel for the respondents also submitted that

the competent authority after considering the represenftation

submitted by the applicant and other relevant record and
evidence, found charges as proved against the applicant and
lmposed a penaity of recovery of Rs. 1,00,000/- from h|s pay

‘and gratuity. Rs. 5,000/- was to be recovered from the pay of

R the applicant for the month of October 2010 and remalnlng
amount of Rs, 95,000/~ from retlrement gratuity. The appllcant

submitted his appeal against the order of the dlSClplln,;ary

authority. A%LJW/W

OA No. 498/2011 & OA No, 537/2012 ‘ odeyg

| the afore_sald negligence of the applicant, a loss of Rs;

:i’:‘;' " | “iapplication for making available photocopy of the relevant_

o
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20. Learned counsel for the respondents further submitted tlf]at
from the perusal of the penalty order passed by the competént
authority, it is clear that it is a speaking and reasoned ordér énd'

there is no infirmity or irregularity in the order,

i
i

21. Learned counsel for the respondents also submitteci‘t#at
being aggrieved by this order; the a'pplicant filed an'appeal}? to
the Director, Postal Services, Jaipur. The Appellate Aut:hor:*ity
fafter considering all the g'round‘s raised by' the applicantégin ghis
appeal and consildering- the entire material and eviden'(j:e lon
record, rejected the appeal of the applicant vide his memo,_da’;ceczi
25.01.2011 (Annexure A/1). The order of the Appellate Autiﬁok:rlity

is a well reasoned and speaking' order and there is no ground to

interfere with the order passed by the Appellate Authority.

22, Learned counsel for the respondents submitted th:"a;t %he
respondent no. 4 was competent authority to iséue éharge !r‘gne;mo
and to pass the penalty order as at the relevant time, h.:e vaas
~holding the charge of Superintendent of Post Offices, Bhafat&a‘u',r
and to support his averments he referred to memo ,idai&ed
20.04.2010 (Annexure A/10) vide which respondent no. ]4 vj'vas
promoted on ad hoc basis and posted as SPOs Bharatpujé a?nd,
;o

therefore, the contention of the applicant that the respdndien-t

no. 4 was not competent authority is not correct.

23. Learned counsel for the respondents further denied that it
is not correct to say that the disciplinary proceedings againfst ;the
applicant were started to harass him. In fact, a detailed inqgiry

Aaido St
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was carried out by the Inquiry Officer in the matter and it
noticed that the applicant has not performed his duties.e.f;?_;a's
mentioned in Rule 10 and 34 of the Postal Manual Volum:e‘éffv,

Part-IIT and Rule 44 of Post Office 'S.B. Manual Volﬁjm’r‘é-l

H 1
[
o
B

(Annexure R/1), oL

!
o

!

24. Learned counsel for the respondents fu‘rther submiitted tr%at
Fhe dec_entralization of the Recurring Deposit Account diél ﬁot
ﬁwinimize the role of the applicanf as s-up:ervising officer. Hé_%alisc')'
jsubmitted' that the reICOver‘y of Rs. 1,90,000/- has not?be%en

made from-the retirement gratuity of the applicant. This amount

1

has been recovered from the leave encashment as per provision

of Rule 39 (3) of CCS (Leave) Rule, 1972 (Annexure R/3).;E .i-le.

i

submitted that due to departmental provision, recovery ofRs

1,90,000/- cannot be made from the retirement gratuity, hen}cﬁe,
recovery was made from the amount of leave encashment. _ ‘ :

25. Therefore, learned counsel for the respondents submittbd

i
1

’ |
that the action of the respondents is in accordance with the
provision of- law and there is no merit in both the Orgigiréwal
Applications and} hence, the same should be dismissed, wi;'th

costs.

1
i
i
t
!
i |
Wl

26. The applicant has also filed rejoinder to the reply. In t;he

rejo.inder, he has stated that the respondent no. 4 was .‘_not"

promoted on the post of Superintendent of Post Offic‘é!,s,
Bharatpur on regular basis and, therefore, he was not comp:et;ejnt
to impose punishment to the applicant.

| v
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; - 27. Heard learned counsel for the parties and peruseciipjlltl”%é
f ke v’ .
|

documents available on record.

28. I have -carefully perused the promotion order
20.04.2010 (Annexure A/10), by which the respondent no. 4was

promoted on ad hoc basis and posted as SPOs Bhafatpur. :jlf::fom o

the perusal of this order, it is clear that the respondent no. 4 =

was posted as SPOs Bharatpur and he was not looking the work ’ ;J% '
! 11
i)

of SPOs on day to day basis. Therefore, at the time of issuance i

0 et TR w1 o T SY A Wi 50 conik
o N O S -

of the charge-sheet and also at the time of passing the penélty

order dated 30.09.2010 (Annexure A/2), the respondent no. 4 fi
was holding the post of SPOs Bharatpur and in that capacity. he
was competent to issue the charge memo and also the penalty
order. I do not agree with the averments made by the learned

counsel for the applicant that the respondent no. 4 was not

competent to issue the charge memo or the penalty order,%?

therefore, I do not find any infirmity or illegality in the issuance .

S of the charge memo as well as penalty order.

29. From the perusal of the pleadings of respective parties, it is L ,
clear that the applica‘nt was allowed to inspect the relevant”
documents. He represented against the charge memo. His;
representation. was duly considered by the Disciplinary Authority | 5
C
and after taking into account the points raised by the applicant

in his representation, the Disciplinary Authority has passed aff

detailed and reasoned order dated 30.09.2010 (Annexure A/2).

}
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30. Thereafter, the Ap_pellate Authority has'-‘falso considered-|

etailed and reasoned order.

3;1. However, the perusal of the order dated 30. 09 2010

(Annexure A/2) makes it clear that the Disciplinary Authorlty.

ordered that the recovery of Rs. 95,000/- be made from: the

t

serv1ce gratwty of the applicant. The appllcant has challenged

that no. recovery can be made from the retlrement beneﬂts of

! N

the employee and in: support his averments he has also rel|ed on‘
the order passed by the Appellate Authority ‘dated 19.07. 2005
(Annexure A/8) in the case of one Shri Bhogi Ram. In this order

the Appellate Authority has clearly mentloned that the penalty»
awarded |s irregular as there is no. prov15|on to, order recoverylu
from the retlral benefits of an employee in d|SC|pl|nary casesi:
under Rule 16 of the CCS (CCA) Rules, 1965. The respondents !
also -in their written reply in para 4.9 have categorically statedli
that the recovery of Rs. 1,90,000/- cannot'be made from theif
re:tirement gratuity, therefore, the recovery yvasfmade from thez
leave encashment as per Rule 39 (3) of CCS (Leave).Rules
1972. Thus in my opinion, to this extent, the penalty order |
dated 30 09.2010 (Annexure A/2) is not in accordance Wlth the i

provision of law.

32. Therefore, now the question is whether the order passed §
by the respondent no. 4 -dated 26.11.2010 (Annexure A/7)

whereby "the deduction ol_“ Rs. 1,90,000/- as a pena.lt‘vy ..Of
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33. The respondents have relied on the Rule 39 (3) of!

(Leave) Rules, 1972 (Annexure R/3), which is quoted below: =

“(3). The authority competent to grant leave may W/thhd/d
whole or part of cash equivalent of earned leave in, the,'
case of a Government servant who retires from service on
attaining the age of retirement while under suspension or
while disciplinary or criminal proceedings are pend/ng'
against him, if in the view of such authority there.is ‘a
possibility of some money becoming recoverable from' h/m
on conclusion of the proceedings against him." O_n
conclusion of the proceedings, he will -become e/igib/é to

the amount so withheld after adjustment of Government
dues, if any.” oy

From the perusal of this Rule, it is clear that the pire—

condition is that the Government servant who retires from

service on attaining the age of retirement should be ei'ther?iunéjer
suspension on the date of his retirement or disciplina;fygor
criminal proceedings should have been pending against him on

the date of his superannuation.

fi
i
n |

34. Irj the instant case, it is admitted that thé applican_p Mas
not under suspension on the date of his superannuation. Tiﬁe
applicapt retired on 31.10.2010 on superannuation whilé: tliwe
departmental proceedings were concluded on 30.09.2010 as té1e
penalty order was passed on that date by the Discipléi;vnairy
Authority. Thus, the disciplinary proceedings were concludea_? or%e
month before the date of retirement of the applicant. Hence,%i

am of the opinion that the provision of Rule 39 (3) of CCS

(Leave) Rules, 1972 is not applicable in the present case. - - :

1
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35. Learned counsel for the respondents submitted 5that the

disciplinary proceedings were pending on 26.11.2010 agalnst the f

apphcant as the appeal of the applicant was pending before the

Appellate Authority and, therefore, the order of recovery frorﬁ“/
the leave encashment under Rule 39 (3) of CCS (Leave) l;?\ules,
1972 was as per rules. If the averment of learned coUnsfel for

'!
the respondents fs accepted then the Disciplinary Author’ity 5could

A A R AL T AT A AT TGy St SR e

not have modified His order dunng the pendency of the appeal %
f and; therefore, also the order dated 26.11.2010 (Annexurel A/7) . z
*', is not .according to the provision of these rules. :
L obw -
hooho 36. Moreover, once the penalty order was passed by the f
R Disciplinary Authority then without modifying those ord:ﬁ“ersi, the ?
I order dated 26.11.2010 (Annexure A/7) could not have §been ;
| passed. There is no mention in the order dated 26.11.2010 1,
(Annexure A/7) that these orders are being paissed:»by:e the ¢
‘ competent authority after modifying the penalty } order g
| . Therefore, the order dated 26.11. 2010 (Annexure A/7) |s not in :
e |
e ’ ~’ .

" accordance.with the provision of law and, hence, it is quashed

and set aside. Similarly, the penalty order dated 30. 09 2010

7 (Annexure A/2) and the order passed by the Appellate Authorlty ’

" dated 25.01.2011 (Annexure A/l) are modified to the eXtent

that the recovery of Rs. 95,000/- from the service gratuit;{ oﬁ the

applicant cannot be made. l
I | ]:
1 37. Therefore, the respondents are directed to refund an ‘3

.
amount of Rs. 1,90,000/-, if recovered from the le’fave

encashment of the applicant in compliance to the order dated

4
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i

265.11.2010 (Annexure A/7) within a period of three months from )

th%a date of receipt of a copy of this order. . ;
| |

? : |’
3|8. With these observations and directions, both the Original ___

Applications are disposed of with no order as to costs. |

39 Certified copy of this order be kept with the paper book of{?

Original Application No. 537/2012. . jﬁ(

(ANIL KOMARY " epe

ADMINISTRATIVE MEMBER
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