LOr; #(h %QJ’MLK
@led on 14[3h2

)

CENTRAL ADMINISTRATIVE TRIBUNAL \%
JAIPUR BENCH, JAIPUR '

ORDERS OF THE BENCH

Date of Order: 16.07.2012

OA No, 360/2011 with MA No. 222/2011

Mr. Vinod Singhal, proxy counsel for
Mr. Ganesh Chaturvedi, counsel for applicant.
Mr. V.S. Gurjar, counsel for respondents.

Learned counsels’ appearing on behalf of the
respective parties want time to exchange their written
submissions and to file the same before this Bench of the
Tribunal. Time as prayed for is granted. Put up the
matter on 26.08.2012 for hearing.

Awc L SCms )< s\gﬁj@,
(ANIL KUMAR) (JUSTICE K.S. RATHORE)
MEMBER (A) , MEMBER (J)
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IN'THE CENTRAL ADMINISTRATIVE TRIBUNAL,'
| JAIPUR BENCH

Jaipur, this the 27th day of August 2012

ORIGINAL APPLICATION No. 360/2011
with Misc. Application No. 222/2011

‘CORAM:

~ HON'BLE MR. JUSTICE K.S.RATHORE, MEMBER (JUDL.)
HON'BLE MR. ANIL KUMAR, MEMBER (ADMV.)

Smt. Resham
Widow of Shri Nahar Singh,
r/o Randayal, Tehsil Gangapurcity,
District Sawai Madhopur (Ra;j.) .
' .. Applicant.

(By Advoccfe Shrl Vmod Slnghol proxy counsel for Shri Gonesh

: Chc’rurvedl)

Versus

1. The Union of India through its General Manager, Western
Central Railway, Jabalpur :

2. Union of India through its Divisional Regional Manager (DRM),
‘Western Central Railway, District Kota (Rajasthan)

3. Senior Divisional Engineer (Heod Office), Western Central
- Railway, District Kota :

4. Assistant Engineer (P.V.), Western Central Railway, District
Sawaimadhopur (Rqj.) ‘
' .. Respondents

' (By‘A_d_vbco’re’: Shri V.S.Gurjar)

ORDER (ORAL)

In this OA the applicant has filed Misc. Application No.

222/2011 for condonation of delay in filing the present OA. We have



considered the averments made in this Misc. Application and in the
quTs and circumstances of this case dnd in view of the averments

‘made in the Misc. Application, the Misc. Application-is allowed.

2 . .B.riellc facts of the éose are that husbond of the opplfcqn’r S.hri |
Nahar Singh was appointed on the post of Gongmoh in fhe pdy
scale of Rs. 750-1025 on 13.12.1970. Suddenly in the year 1987,
husband of the cpplicqn’r. disappeared and never returned to
hofn‘e or in service. The opblicdn’r whb is iIIiTe_raTe d,I,so.did not know
redson behind it. - She coh’rroﬁ:fed the posting place of her hu_sbdnd
as well as higher officials in the department to frace her husband.
The'respo'nden’r department also inqui-red info .‘rhe mq’r’rer but
- husband of the Gbplicont could not be fraced. Theréfére,‘ o:
complaint of missing of Shri Nahar Singh was submiﬁed on 10.4.1989

“in Police Station Bajirpur, Tehsil Gcngcpur, District Sawai Madhopur.

3. The applicant olso' rec_er_sTed _’r_hé responden’rs_deporfmenf
»Th"o’r since her husbcnd hds d,isoppeoréd for last so. many years and
he hds not been heard or seen by anyone, so she éhould be give'n‘
’rhe‘ 'benefit of family pension, amount of gratuity, .due édlqry dnd'

- G.P.F., Leave Encashment and other benefits like D.C.R.G. etc.

4, Instead of considering request of the applicant, the
respondénfs issued a chorge_-shee’r dated 27.3.1995, which was
never served upon the applicant and the applicant got copy of the

same under RTI from respondent department (Ann.A/1).

L



5. | The applicant _oéplied for Succession Certificate before-_fhe,
court of Addiﬁonci District dege, Gangapur City, Scwc.tim.ddhoéur
and the Court vide order dated 26.2.2008 issued Suécession |
Certificate in favour of applicant declorihg Shri Nahar Sihgh as
dead person. After getting certified Copy of the prder dated
26.2.2008, the applicant spbmih‘ed copy to the fesbonden’rs_wi’rh
the re'qqes’r_'fho’r the above mentioned benefits moy-be given fo her
'vol'ovn'gwrrh interest.from the date the said employee disoppeored..
The respondents returned back to the applicant saying ’rha’r.nofhi'ng
be giyén to her, because The.soid employee has olréddy been

removed from service vide order dated 1.5.1997.

6. - Aggrieved by the inaction on the part of the respondents, the
obplicom‘ sent néfice for demand éf justice tfo ’rhe respohdents-
gfofting that since Succession Certificate has been issued in her
fovoUr declaring Shri Nahar Singh as dead person, ’rher'e'is no'
reason exists not to quash and withdraw the order of removal dated

1.5.1997 and to pay retiral benefits to the applicant.

l7. - Earlier, the applicant olsvo filed OA No0.343/2008 before this
~ Tribunal -WITH the relief that the chargesheet dated 27.3.‘1995 was
never sérved upon the oppliéonf and the same be cjucshed' and
set-aside. The said OA was disposed of by this Tribunal on 12.1.2011"
gram‘ihg opportunity to the -op.plicon’r to agitate the matter
regarding pensionary benefits before the authorities by way of filing
répresen’rof_ion. Pursuant to the 6rder dated 12.1.2011 passed by this

Tribunal, the applicant submitted detailed represen.’roﬁoh before



. the responden’rs When no action wds taken by the respondents,

the oppllccm’r alongwith her dcughfer Guddi Bai c:goln fled a joint
OA No0.271/2011 pfoying therein to release all retirement benefits as
. well-as benefit of composmono’re oppom’rmen’r ‘The Trlbunol wde l’rg'
‘ order dafed 21.7.2011 disposed of the OA with dlrec’ﬂon that The_
applicant may file separate OA for separate prayer and, therefore,
fhe present OA has been filed by the applicant claiming fouowing

reliefs:-

“It is, therefore, prayed that the entire record of the case
concerned of Shri Nahar Sing.h' Gangman may kindly be
| colled for and examined the same and v’rhé charge sheet
~ dated 27.3.1995 and order dated 1.5.1997 passed by
respondent No.4 may be quashed and set aside and the.
résponden’rs may kindly be directed to pay the ben.eﬁf.of
family pension, Gratfuity, amount of salary due, Ieer
encashment, due amount of GPF, Insurance and other
benefits like retirement of death cum gratuity, PF CGIS and all
other arrears etc fo the oppliconflwi’rhv‘effec‘r from 1987 when
the said employee Nahar Singh disappeared, along with

interest @ 12% p.q.
8. Per contra, the learned cbunsel oppearing' for the
respondents has szmiHed ’rhofr the present OA is not moi‘n’rdinoble:
as per the provisions prescribed under Sec’rion 21 of the
Administrative Tribunals Act, 1985 as the same has been filed after
an ‘inordinate delay. Further submitted -that _since husband of the
"opplicon’r Shri Nahar Singh disappeared since 1987, ’(he' respo‘vndevn’rsi
-hdve issued memorandum of chorgeshee’r and finally removed

husband of the applicant from service. It is also submitted that the .



¢

applicant had not submitted any Succession Certificate in
compliance of the order passed in OA n0.43/2006, therefore, claim |

and statement made has not been considered by the respondents.

9. We have heard the rival submissions of the respective parties

and perused the material placed on record as well as the written

‘submissions submitted by the respecﬁvé parties. Admittedly, this OA

“has been filed before this Tribunal against the chargesheet dated "

27.5.1995 and order dated 1.7.1A995 passed by the responden’fsdnd
also for other reliefs. It is also not disputed that husband of the
applicant who wosvholding ‘the post of Gangman suddenly
disappeared in the year 1987 and never re’rumed' to ho.me or in

service. It is further not disputed that the applicant lodged FIR in the

Police Station Bgjirpur, Tehsil Gangapur, District Sawaimadhopur

,ond_’rheSHO issued a certificate dated 26.3.2009 in this regard.

10. It is further admitted foc.’r that it'is third round of Ii’rigdﬂonrond
ih view of the direction issued by this Tribunal, the applicant
prefefred the present OA and it is contended lon behalf of ’rhé
opplicourﬂ that she is not dwore about any memorandum of
chargesheet, but only able to get TheiSqme ’rhrough the application
moved Qnder the RTl Act. The memorandum of chorgeshee’r
cannot be served since the husband'of the applicant was missing'
since the year 1987 and the dpplicon‘r is not aware dbou’r any
chargesheet. We are not impressed with the submissions- made on
behalf of the respondents that the present OA is not within limitation

and we are not inclined to reject the present OA only on this

/



ground alone as per the settled proposition of law as held by the
Hon'ble Supreme Court and Hon'-ble High Courts in number of
‘_cos'es. Fur’rher.os per the settled pr_oposiﬁbn of law, where the
'erhplqyee has disoppedred oris m_issing for more than seven yeors
| ond-'hos not been heard by any one or seen is presumed to be-
dead and all the benefits are payable after his deofh to the

dependents of such employee.

n. In the instant case, the applicant has made bes’r- efforts to
trace out her husband and abprocchéd fhe responden’rs and the
Polfce Station and when she failed to know the whereabouts ,ofAher
husband, she applied for S:uccession Certificate and ’rhe. Addiﬁonol
'Dis_’fri’cf v._lud.ge, Gongopueri’fy_ declared her husband ’os dead.
Therefore, under such circumstances, the impugned chorgé,sﬁeef
dated 27.3.1995, which was qdmh"red_ly never served upon the
dpplicfon’r or her husband as well as the order dated 1.5.1997 are.
not sustainable in the eyes of:lcw and are liable to be quoshed and

set aside.

12. Further, the Division Bench of the Hon'ble Rajasthan High

3 Couﬁ in the case of State of Roiosfh’o'n and others vs. Phooli Devi' .
and ofhers reported in 2003 (1) WLC (RAJ) 2003 (1) 479 has
considered similar set of controversy and observed that initiating
inquiry proceedings after seven years of‘disdppeoronce_ of the
| Government se_r\)on’r and further holdihg' chh inquiry broceedings in
ordér to culminate info ordér of punishment of removal, both are

against the cohs’rh‘u’rioncl mandate and principlé of natural jusﬁce




, cnd further observed that the widow .righﬂy_held to family pension

and direction rightly given by Single Judge for considering case of

compossionofe appointment. The same ratio has béen decided by

the Hon'ble High Court in the case of Smt. Parmeshwari Devi Saini

vs. State of Rajasthan and ors, reported in 2009 (5) WLC (Roj.) 627

and in the case of Smt. Mooli Devi vs. State of Rajasthan reported in

2009 (5) WLC (Raqj) 368. The Hon'ble High Court has held that

petitioner’s husband is missing and pension in such cases has to be

sanctioned if the Government servant has not been traced: for

‘more than a year. The fact that enquiry was held and petitioner’s

husband was dismissed for unauthorized absence, can operate as

no bar to family pension when no notice of any enquiry was everv
given to petitioner and proceedings of enquiry. has been vitiated
because of presumption of death of petitioner's husband. Pefitioner

was held entitled for fomily pension.

13. Having cdnsidered_ the ratfio 'decided by the Hoh'b_le
Supréme Cour’r and ’rhle Division Ben_t:h and Sihglé Bench of ’rhe. _
Hoh'ble High Court and the cose§ referred to hereinabove, we are |
fully satisfied that the ratio decided in the cases Qf Phooli Devi, Smt.
Parmeshwari Devi Saini and Smt. Mooli Devi (supra) squarely covers
the present confroversy, as in the present case, admittedly,
husbdnd of the applicant is missing since 1987 and the applicant
opprooched to the official respondenfs inquired about her missing
husband at various levels and ultimately Iodged complom’r with

police station and the police also inves’rigc’red the-matter tgu‘r the



husband of the applicant was never.heord or seen by ohyone for
- seven years. The SHO, Police Station, Bajirpur also issued certificate
o this effect. Not only this, the applicant also Opplied for Succession
v‘Ce'r’r'ificq’re before the Additional District Judge and the same has -
beeh gro\n’red by the Addiﬁonol Disffic’r' Judge. In view of this fact, ,.
the impugned chargesheet and order of removal deserve to be
quashed and set-aside. As the husband of the applicant was
removed for unoufhorizéd db_sence, in vieW of the ratio decided by
-the Hon'ble High Court, there is no bqr.’ro family pension when no
nbfrice for any inquiry was served upon the husband of the
| dpplfcqnt ér ’rhev applicant, Therefor.e,v enquiry.prbceedings hc:‘d‘
been‘ Vifiq’red becquse ofvpresump’rion of death of opplicon’r‘sl
husband as dqun by the court of law vide order dq’re'd 26.2.2008. .
Therefore; the memorandum of charge sheet dated 27.3.1995 ohd |
~order of punishment dated 1.5.1997 are hereby quashed and set
aside. The respondents are directed fo 'grohf family p:ension to the
opblicon’r from the year 1987 i.e. the do’re from vwhich husband of
the applicant is missing, Wi'Th all terminal benefits odmiséible as per

provisions of law ‘wi’rhin a period o_f three months from the date of

receipt of a copy of this order.

14.  The OA stands disposed of in the above terms with no order

as to costs. | g .
Al Kot N fL»é'a/%/;(’
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" (ANIL KUMAR) -  [JUSTICE K.S.RATHORE]
-~ Admv. Member ‘ - Judl. Member
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