CENTRAL ADMINISTRATIVE TRIBUNAL @
JA'{I;PUR BENCH, JAIPUR

" ORDERS OF THE BENCH

Date of Order: 28.08.2012

OA No. 211/2011 with MA No. 108/2012

Mr. R.D. Sharma, counsel for applicant.

Mr. Amit Mathur, proxy counsel for

Mr. R.B. Mathur, counsel for respondent nos. 1 to 3.
Mr. Anupam Agarwal, counsel for respondent no. 5.
None present ;for respondent no. 4.

At the request of learned counsel for the parties,
put up the matter on 13.09.2012 for hearing.
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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
JAIPUR BENCH, JAIPUR.

Jaipur, the 13" day of September, 2012

ORIGINAL APPLICATION No. 211/208k
WITH

MISC APPLICATION No. 108/2012

CORAM :

HON'BLE MR.JUSTICE K.S5.RATHORE, JUDICIAL MEMBER

"HON'BLE MR.ANIL KUMAR, ADMINISITRATIVE MEMBER

Madan Lal Jolia son of Shri Roop Narain Jolia, aged 38 years,
resident of B-27, Varun Colony, Near Dadu Dayal Marriage
Garden, New Sanganer Road, Mansarovar, Jaipur. SSA in EPF
Organisation, Nidhi Bhawan, Vidyut Marg, Jyoti Nagar, Jaipur.

_ . ... Applicant
(By Advocate : Mr. R.D. Sharma) -

Versus

1. Union of India through Labour Secretary/the Chairman,
Central Board of Trustees, Ministry of Labour &
Employment, Government of India, Shram Shakti Bhawan,
New Delhi. f

2. The Central Provident Fund Commissioner, Employees
Provident Fund Organisation, Head Office, Bhavishyanidhi
Bhawan, Bikai Ji Cama Palace, New Delhi.

3. The Regional Provident Fund Commissioner, Nidhi Bhawan,
Vidyut Marg, Jyoti Nagar, Jaipur.

4. Shri Sandeep Kumar Gupta, AO/EO C/O Regional Provident
Fund Commissioner,” Nidhi Bhawan, Pachimpal Vistara
Colony, Jodhpur.

5. Shri Harish Kumar Sachdev, C/O Regional Provident Fund
Commissioner, Nidhi Bhawan, Vigyan Nagar, Kota. -

4

... Respondents
(By Advocates: '
Mr. Amit Mathur Proxy Counsel for Mr. R.B.Mathur, Respondent
nos. 1 to 3. :

None for respondent no. 4

Mr. Anupam Agarwal - Respondent no. 5)

ORDER (ORAL)

The applicant has filed this OA claiming for.the following

reliefs: - Am’LJﬁ! 2.
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“(i) To amend the notification dated . 17.09.2009
(Annexure A-1 Colly) '

(ii) To insert the vacancy of Rajasthan region ‘in the
notification dated 02.08.2010 (Annexure A-1 colly)
looking to variation in number of EQ vacancy of
Rajasthan region from 7 to 11 as the respondent No.
2 has again notified EQ vacancy after having found
variation in EQ vacancy in respect of‘the' other
states. i

(iii) To declare 2 EQ vacancies of EOQO/AO agalnst point
No. 15 & 20 as reserved for SC as per roster.:

(iv) To declare the result of remaining 4 EQ vacancies
including 2 candidates of SC who have qualified the
examination but could not be declared on account of
not issuance of notification even after having found
error/variation in number of EQ vacancy of
Rajasthan Regnon

(v) To select the applicant for promotion to the post of
EO/AQO at par with other selected candldates W|th all
consequential benefits. s

(vi) To issue appropriate directions to the respondents to
allow all the benefits as are admlssmle ‘to the
selected post/grade. ‘ ..

(vii) To pass order(s), direction(s) as may be necessary in
the interest of justice. R

(viii)  The cost of the OA may kindly be a;,

favour of the appllcant e

b

2. Learned counsel for the applicant submitted'igt'lhf:at the
applicant has been working with the respondent depa'r’tnﬁent on

the post of Social Security Assrstant with effect from 01 .. §.2004

On 01.09.2009, the respondent no. 2 requested the Reglonal
Provident Fund Commissioner to notify the Examlnatlon quota
vacancy in the cadre of Enforcement Ofﬂcer/Accounts Ot“ﬂhcer as
on 31.12.2008 and to invite applications from' the ellglble
employees. The respondent no 3 unfairly invited 7 vacanC|es of
EO/AOQO in respect of Ra]asthan Region which include 6 UR and 1
ST but none for SC (Annexure A-1 Colly) whereas” EQ \racancy in
respect of Rajasthan Reglon was 11 (8UR+1ST+ZSC) as. per Post

based Roster maintained by respondent no. 3 (Ainnexure A/4).
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That the appllcant being eligible and Scheduled Caste (SC)
candidate appeared in the departmental competltlve examlnatlon
for promotion to the post of Enforcement Ofﬂcer/Accdunts
Officer conducted from 7 to 11" December, ZOQQ adéinst all
vacancies of Examination Qluota as on 31.12.2068. The total
vacancies of Examination Quota in the cadre of.'EIO/AE)‘as on
31.12.2008 were 22. As per the Roster Point No. 7, 15and 20,
three SC posts are earmarked/reserved for SC employees 11
posts of EO/AQ are filled up in which 1 post of SC is: also ﬂIIed up
from SC candidates. Therefore, the remaining 2 pomts (Pomt No.
15 & 20) out of the 11 vacancies should have been glven 'to SC
candidates. Even after hav;ng found variation ,gln EQ ;:Qf,; the
Rajasthan Region assessing:11 vacancies in pIa‘ce'df".",7 the

respondent no. 3 has not notified the actual number of vacancues
before declaration of result. The respondent no. 2 assessed 11
EQ vacancies by a letter dated 15.04.2010 (Annexure A 1 Colly)

In case of variation in number of vacancy, the changes erefto be
notified as per provisions of the examination schemeas the
respondent no. 2 has done in respect of otheri-‘ reglohs like .

Andhra Pradesh, Jharkhand and Tamil Nadu but:; thatlhés not

been done in Rajasthan Region.

3. The applicant submitted his written representatlon dated
13.05.2010 to notify EQ reserved SC vacancy but the respondent
has neither solved his gnevance nor rectified the varlatlon in

number of EQ vacancy including reserved pomts 15 & 20 for SC

Al JQwav ..,j"';‘



even after having knowledge of variation in number ‘of EQ

vacancy in respect of Rajasthan Region.

4. 0On 02.08.2010, the respondent no. 2 has rectified already

notified vacancies of EQ after having found thle':',va:riat.ion in

number of EQ vacancy of other regions namely An'd'hr'a" Pradesh,

Jharkhand and Tamil Nadu but does notified variat_i*o}n |n 'Ire:sbect
of Rajasthan Region.

Ly
5. On 31.08.2010, respondent no. 3 communi’cated"lil EQ
vacancies as on 31.12.2008 to respondent no. 2. 'The:apﬁpli_cant
again submitted his written representation datedrl'lyé 09‘2010 to

the respondents through proper channel but the apphcant has

not been given any relief. In the case of RaJ_asthan the
respondents have arbitrarily and unfairly erred m notrfylng: the
vacancies of SC as ‘nil’ by notification dated 17 09 2009 and
therefore, the action of the respondents |s wholIy unfa|r

discriminatory and utterly in violation of recrUItment rules

6. The applicant belongs to SC community and has become

.r..r, 1 TR

victim of the said reduction in vacancy and hav1ng secured 233
marks has not been declared successful and thus demed the
promotion under the examination quota against the SC vacancy

as per roster maintained in terms of OM dated 02. 071997 on the

basis of the judgment in the case of R.K. Sabharwal vs State

of Punjab. Therefore, the learned counsel for ;the--'applrcant

submitted that the OA be allowed and the respondents be
Lol Iy o
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directed to declare the result of the two candidateef of SC who
have qualified the examination but could not ‘b.e' 'd_lecllared
successful on account of not issuance of SC vacancyln the
notification even after having found. error in :nlombe'r‘ ‘:ot EQ
vacancy of Rajasthan Region. He further argoed 'thati the
candidates should not suffer on account of mistakelon the :pa‘rt of
the State and to support his averment, he referre;d.lto Para No.
13 of the judgment of Hon’ble Supreme Court -in the case of
Andhra Pradesh Public Service Commission vs P Chandra

Mouleeswara Reddy & Others, MANU/SC/8497/2006 Wthh

r' -,| '
Dl

reads as under:- | U o

“13 The candldates therefore, in our oplmon should not
" suffer owing to a mistake on the part of the State The
Tribunal, we have noticed hereinbefore; dlrected the
Commission to notify the remaining nine candldates in'the
merit order following the ‘Rule of Reservation’.'It ‘was
categorically stated that those who would be. appornted in
- terms thereof would be able to claim any r|ght only with
prospective effect i.e. from the date of their actual joining
. of service. It, therefore cannot be said that the order of
the Trlbunal was in any manner unJustlﬂed
unreasonable. The High Court, thus, in our opinion, rlghtly
refused to exercise its jurisdiction under Artlcle 226 of the
Constitution of India.” S

7. . On the other hand, official respondents argued'f'tha‘:t_lthi's OA

Pt
St
] s

has been filed by the applicant after the selectioh"fpt”ro“c"eég is o'ver

and after completion of the select|on procedure The selected

candidates have been glven appomtment Therefor

4 .

when the

I

procedure of selection is over, the applicant cannot be pehmltted

to challenge the same. He further argued that the appllcant is

...lr .

challenging the selection as well as notlﬂcatlon lssued by the

respondents in the year 2009 The applicant has partlc1pated in

MJQMWW



the selection process and once he has part|c1pated |n the
selection process, it is a well settled law that he cannot chaIIenge
the selection process. Therefore, the OA is llable to be dlsmlssed

on this ground alone.

8. He further argued that the applicant to prove hIS ease has
produced a forged document. He referred to the d(:)c‘:um'le‘nt which
is at Annexure A/7, which is representation dated 13052010 It
haelbeen verified by the respondents that no such‘ 'rei!bre;se,hktation
wa‘s:' received in the office of the respondents..'}iThe Iiafgresaid
representation is annexed. with the application W|ththe h‘fL{Jr'pose
to erove the fact that the applicant submitted thel reerese'ntation
to the respondents prior to completion of selection proceee.,The
applicant is trying to get the relief from the learr;;e',d_: Tr’tbuha_l by

submitting false documents as such; the OA shourltj bfe[, gjjs.misésed

with eXempIary cost.

9. He ftthher submitted that the appllcant has- ‘com‘e”vxlnth a
prayer that the notification dated 01.09.2009" may k|ndly be
modified. This notlﬂcatlon was lssued on 01.09.2009‘-,ar1:q: the
applicant could have filed the OA within one yearfrom qthe Idate
of iesuance of the notificatioh. Since the presentzl;OA has ‘peen
filed after one year of issuance of the ,notiﬁcation,"ithetefo're", the
OA is liable to be dismissed on the ground 'of‘lli"hﬂitation.l The
applicant made representation after completion of the selection

procedure as result of the examination was declared on

05.08.2010. | Mk Kecrusinr L



10.. vLearned counsel for the resppndents agrelved. ;'that. the
respondents have committed a mistake whiie'caiculating the
vacancy position for SC candidates. This fact'c'amein t‘he
knowledge of the respondents when they infprrned 'certain
information under the Right to Information Act. Hovvever, he
denied that Roster has not been correctly followed by the
respondents as per the direct'ion of the Hon’ble Supreme Court in
the case of R.K. Sabbarwal vs State of Punjab but he admitted
that two vacancies belonging to SC were not advertised due to
the fact that vacancy of the SC were not correctly determined by
the:respondents. He further‘submitted that non 'advertising of
thelivacancy does not give"a'ny right to the ap'piica'n::t:fjprthe
seiection that is aIready over. He further submitted that vacancy
of SC has not been transferred to the General category He
sub:r:nitted that as & when vacanues will be advertised,' those
vacancies belonging to SC will also be advertise,d,,' Ir-ldvve-ve;r‘, by
not advertising tWo vacancies for SC catego‘ry_;' 'inlo right is
accrued in favour of the applicant The applicant appeared |n the
selection process but failed to qualify Now once the applicant
has appeared in a particular selection, he cannot, chall_‘len’ge‘ the
same. The claim df the applic,ant can only be considier’ed against
those vacancies, I'v‘vhich were advertised. Those, vacanCieswhich
were not advertised, the ciaim against those Vac?”Ciéfs‘iCi%,r:‘,‘r;(St‘be

taken into consideration.

- ¢



11 With regardl ‘to the averments of the Iearn:ejd:'";"couhlsell for
the a’ppiicant that vacancy position in other States i.ivk;ej-'liAn'dhra
pradesh and Tamil Nadu were modified whereas in i%ajasthan
Region, they were not rnodified/amended, learned cou'nsei for |
the respondents argued that in other States, vac.ancie‘ls were
issued and the same were notified prior to the completion of.the
selection procedure. The seiect'ion procedure came to an:l,end in
the month of August, 2010 when the result was declared. He
argued that it is a well settled legal position tha_t'lt'hel vacalncies
which have not Abe'en advertised/ notified cannot: be;ii,fii.l:ed_‘.up.
Therefore there i's‘ no questio'n of violating office Me'rnorandum
dated 02.07.1997 by the off|c1ai respondents but it'is a case
where the respondents couId not determine the ‘vacanC|es
correctiy He further argued that since two SC vacanC|es Iwere
not advertised, therefore the SC candldates who may otherW|se
be 'eiiglble for promotion ~may not have applied If these two
posts of SC are filled up without advertismg the' post then the
rights of those SC candidaltes who were otherwise elivgibie but did
not dpply for want of vacancy then their right of consideration
onid be curtaiied.l He suh'mitted that as & when these two
vacancies for SC ca.ndidates' are advertised the'a'ppiican:'tf can
apply for the same |f otherwrse found eligible. Therefore on any
ground the OA has no merit and the OA may be dlsmissed wnth

cost.

12. The applica_nt has also filed a rejoinder and an' add_itionai
affidavit. . AMW—( o

L
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13. Heard learned counsel .for the parties and peruseo the
docurnents on recohd and thev case IaW:referred to by the learned
counsel for the aopiicant. .It is not disputed that there were 11
posts of EO/AO. to be- filled up by’ promotion’ through
departmental examination but the respondents have notified
only 7 vacancies (6 for UR, lsfor ST end'none for SC). Learned
counsel for the respondents 'ledmitted that in the 11 posts for

EO/AQ, 2 vacancies should have been reserved for SC category

candidates but by mistake %they could not be included while

issuing the advertisement for filling up ;'these p‘osts. Learned
counsel for the appli‘cant ve’hem'kently argued that stlnce there are
two vacanoes for SC candldates therefore the appllcant should
be conS|dered agamst those posts smce he has quallﬁed in the
written examination. Therefore, he should be given appornht;ment
by promotion. On‘ the contrary, Iearned counsel | for the
respondents arguedlthat in the .7 posts that were to be ﬂlled up
by promotion on thye basrs of departmental examlnatlon ‘none
was. for SC. The a‘ppli’cant appleared in the examination pnt could
no‘t‘ oualify. Before appearing i'n the exahjnation, he wasi: aware
of the fact that no post of sC has been reserved a‘n"\onngstl! the 7
post"s, therefore, no“w after being deciered unsu‘ccessfoiln in the
exemi‘nation, he cannot clair‘n.}the benletit of 2 SC posts, which
were .not advertisfed. We Alere inclin‘edl to agree .wiéth the
averments made‘b.y‘the Ieerned counsel for the reepondents that
the apolicant is not entitled to be conlsjdered against. thvose 2 sC

vacancies, which ~were not advertised while issuing the

AWLJW
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notification dated 17.09.2009. As stated by the learned counsel
for the respondents, the applicant can appear again if otherwise
eligible as & when these two SC vacancies are advertised by the
respondents. In our opinion, the applicant has no legal right to
be appointed on the post, which has not been advertised. The
selection process is over a_nd appointments have already been
given. The applicant also appeared in the selection process but
has failed to qualify. Therefore, in our opinion, he cannot now
agitate that two posts meant for SC should have been advertised

and he should be adjusted against those two vacancies.

14. With regard to the averment of the learned counsel for the
applicant that the vacancy position in other States like Andhra
Pradesh, Jharkhand and Témil Nadu were modified whereas in
Rajasthan Region, they were not modified/amended, the learned
counsel for the respondents made it clear that in those States,
vacancies were issued and they were modified prior to the
completion of the selection procedure but in the case of
Rajasthan Region, the vacancies could not be modiﬂed/amended
because in this region, the selection process wast over and the
result was declared. We are convinced that in view of the
averment made by the learned counsel for the respondents,
there is no illegality/infirmity in the action of the respondents in

not modifying the vacancies as the selection process was already

over.. Aw;l,ymcg:
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15. Learned couhsel for the applicant also argued -'t.vhat the
candidates should not suffer on account of the:'rirristake;i on the
part of the State and to support his averment,l he rererred to
Para No. 13 of the judgment of the Hon’ble Supreme Court in the
case of Andhra Pradesh Public Service Commissioh vs. P.
Chandra Mouleesuvara Reddy & Others (supra). We have
carefully gone through the judgment of the Hon’ble S‘upreme
Court. In that case Andhra Pradesh Service Commission
advertised 19 posts’.for the recruitment to the post of Deputy
. Superintendent of Police. The examination was Conducted for
those 19 posts. However the State asked the Com'rnissi‘oh to fill
up only 10 posts. The said exercise was carrled by the
Commission. Thus being aggrieved by the act|on of the State
Government of not ﬁlllng up 9 posts out of the 1|9 posts which
were advertised, the appllcant filed the OA before the Andhra
Pradesh Admlnlstratlve Tribunal. The Trlbunal dlrected the
Commlssmn to notlfy the remamlng 9 candldateshllln merlt order
following the reservation order. It was also made ct,e‘ar that
those who would be appointed in terms thereof would b'e'l‘able to

e

claim any right only with prospective effect i.e. from the date of

. )
[ - |
A

their actual joining of service. The Hon'ble Supreme Court also
upheld the judgment of the Tribunal. Whereas . |‘n the present
case 7 posts were advertlsed and all the 7 posts were f|lIed up.
Therefore, the ratio Iald down by the Hon’ble Supreme Court in
the case Andhra Pradesh Publlc Service Comm|55|on vs P.

Chandra Mouleeswara Reddy & Others (supra) |s not
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appllcable under the facts & c1rcumstances of the present case.

Thus the appllcant is not entltled for any relief in thlS OA

i o
: ‘. K 1.';' K
. .

'

16. Consequently, the OA 'bein‘g_bejr‘eft’ of mer"i't:.._‘iis_;?.QI.e';ﬁwissed

with no order as to costs.

17. In vvtiew of the order:passed:in the OA, the"" MA No.

108/2‘012 also stands dismiséed._
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A‘}“LW N },v-" / 2 5 :
A Anil Kumar) S co (Justlce K S Rathore)
Member (A) . . R Member (J)

. )
}
‘
, , Coe

] . Ve
i .
. ; i i
R
1 ) .
o K
o o
1 B
A
'
Nt
1 .
i .
‘ !
: i
!
“
R o
S v
iy Ht 3
Y, Ve
v .
LA .
. .
Y "
f ' , It
i i .
) H
i 1
, ‘:\ :
' 1
4
'
i
v ] .
i A
{r ’
1
B
"
i i 1
1
i



