[N THE CENTRAL ADMINISTRATIVE TRIBUNAL,
~ JAIPUR BENCH

JAIPUR, this the 30'day of August, 2010

Original Application No. 96/2010

CORAM:
HON'BLE MR. M.L.CHAUHAN, MEMBER (JUDL.)

Ghanshyam Lal Gupta 3
s/o Shri Ramji Lal Gupta, "~
r/o Narsingh Colony,

Behind Munsif Court; Kungelewcle
_Gangapur City and presently holding
the post of Sub-Post Master,

Kemri Sub-Post Office,

Tehsil Nadoti, ‘ .

Distt. Karuali in Swmmcdhopur

Postal Division. -

.. Applicant

(By Advocate: Shri é.'B.Shqrrha)

‘, " Versus

-1. The Unlon of Ihdlu ,
through its Seqre.cry
to the Governmenf of India,
Department of Posfts,
Ministry of Communlcchons and
Information fechnology
Dak Bhawcm New Delhi.

2. Chief Post Masrer Genﬂrc!
Rajasthan r“ircie
Jaipur. - '

3. Superintendent of Post Offices,
- Sawaimadhopur Postal Division,
Sawaimadhopur,



o

.;.'Responden’ré

(By Advocate: Shri Mukesh Agarwal).

ORDER . . |
B The \appli.c—on_’r has filed This -OA" thereby proyinfg'_ for ‘the -
following reliefs: -

i) . Thatthe resp_onden’rs be directed to accept the request - .
o of the . applicant for voluntary refirement . w.e.f. -
15/01/2010. by .quashing letter - dated '29/12/2009 '
 (Annexure-A/1) by passing sur’roble orders with oIl
consequen*lol beneflts -
ii) o Thd’r respondeni‘s be fur’rher directed ro drop the furfher ‘
: " action as injtiated after 15/01/2010 by withdrawing
charge memo dated 03/02/2010 (Annexure-A/8).
i) - -'Any. other order/direction of relief ' may be granted in i
‘ favour of the applicant which may be deemed just and
proper under the facts and circumstances of the case. -

-

:i\r)_ That the costs of this oopliooﬁohrndy',be awarded.”” .

: 2 Brief focf§ of rhe coseiwrric_h dre_'necesﬁory for displo'scﬂ of this
OA, are rth’fhe ob'pn'can't submiﬂed nofice for voll'un’r.dry‘ retirén{eﬁf"- '
under Rule 48/48 A of CCS (Pensron) Rules 1972 commencmg from' <
5.10.2009 ond to be effechve w.e.f. dfrernoon of 15 1. 2010 vide Ie’r’rer _
dcn‘ed -5.10.2‘009 '(Ann.A/3). However, V|de impugned. order dated. -
| 29.12.2009 (Ann.A/1) ‘requégr' of - the applicant for voluntary: -
; re’rirenﬁen’r was rejected‘ on the ground of'ourren_cy of .disoiplinory
.proceedmg dgdmsr the c::ppll'comL h‘ is . this order 'whicrr'i~§ under
"chollenge in fhls OA. T‘we case se’r up byA the oppllcon’r is ’rho’r ’
reques’r_’ for volunrdry re‘hr‘emen’r hos» not been‘ ocﬁcepre_d by_"_-

‘r'e;sponde‘nf No.2 ~due to cu;rr'e'ncy '-ofn discioli'nory -proceedirfgs -



_wl&erec; no such disciplinary pr.oche-’edings; were pendin.g against
~ the dppliéan’r. I’r is ‘also stated that furihe»r reqUesf Wos made before
respohden’r‘No.Z on 5.1.2010 (Ann.A/4) against the in action of
| responden’r No.3 and rejection of feduesf »for 'vo_jfgnfary reﬁrex;nenf‘
but The'-,c':vom-pe’rénf oufﬁc;rify have never info'rm.ed_' r“égcxr_ding request
of voluntary retirement cﬁd respondent No.3 qlso,n§t'mode'
'cvcilqble copy of letter (‘j.atec‘i‘ 17.-12.2009 issued by résponden‘r
‘ N'6.2, as Such, fﬁé_ cpbliccn’r s’ro.od oufqmgﬁcdlly relieved on
1_5-'.1.2010. lf is further plecaéd that ihereaf’rerA respondent No.3 |
Ac;qlled for explanation vide letter dated 1.2.2010 from the applicant
regarding éharge rep_érf dated 15.1.2010. 1t _is Afur’rher' _sfaféd that
‘voIph’réry r_e’riremen’r éonﬁo"r b'e rejec_fed even on the ground of
minor .[:>_uni$lhmemL as provided in the instructions below rule 48-A cf -
"CCS (-Pehsibn) Rples,»-1972. It is also 'siczted that minor behal?y
: chargeshe:é’r' undér Rule 16 ‘of éCS (CCA) RQles, 1965 was also -
',‘issued vide ord‘er'c'ia’fe.d‘ 3.2.20] 0. -S_incé the .czlp;g)lic‘dnf stood c;l,re'c.;idy
"rellieve..d v:/.ie.f. 15:1.2010, as 's'uéh écéording ’rq the applicant, if is §f '

no consequence.

~ .

-3. ' Néﬁcé of this cppl.icc’fion was glvenfo the respondents. The
' respondents hgvé filed feply. The stand ‘tak'en by the réspo‘ndénfs in
ihe reply is ’rha’rl fhel opblicon’r_ locked/closed the Post Office on -
1;5;5;2009 and deserfed the postal ser‘viéeg .wifhou’r giving any
“information to ‘this efféci' to the Superin’reric;l'enf. of Post Offices,
‘S_éwaimddhopur.' It is. %urfhe} stated l’r_hcx’r\ thereafter the dppliccm’r ’
remmozi.ned absent from duty and submitted valf'ious.cerﬁfic‘c‘xfé fronﬁ

differeh’r Védyas/Doctor’s_ from different places for differenf diseases
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buf he did not resume dsu’ry cmd on 5.1:0.2009 he'submih‘ed- ﬁofice for
Mi/ﬁaun’rqry_reﬁrement wef. 15.1.2010 under Rule 48/48-A of cCs
(Pension) Rules, 1972 which was not acce_p"fled by the competent
- authority ‘and he wﬁs informed océ'ordingly. Th’e respondents hcvé_
.g-iven details of the medical cerﬁﬁcoi’és isslued Ey various Doctors in
Pord-]_ of the reply, perusal of which revédls that for_’rhé period of his
'qbsénce of 4 2 months )‘helcppliccnf has submitted 15 'me'dicol
c.er’rifico’res from different \/edyas/Doc‘rors fro.m differAen‘? places for 
different disec_se;. It is further stated fha’r since the app!ic.;am‘ kept
the post office Iocked-;in’renﬁonollly w.e.f. 16.5.2009 to 25.5.200_9 vc'm'd
'did not submif report fo | this effect to the higher authority,
prelimin.cxry enquiry was got conducted fhrothl the SDI (P),AHindcun
.and on receipt of prélihinory énquiry report, a pﬁmo-focie cdsé for
- faking disciplinary action ag_cxinisf »’rhe cppl‘ig:oni"wos foun‘d. It is-
further stated that ihAe Post Officé was gof opened on 26.05.2009 by
sending another r\’;cn. ‘Thus, it iS _s’rofe‘d that since di_sciplindr‘y
‘proceedings cgaihsf the cpplicqni" were coni’rempla’red, the
opblicom‘ ﬁas submitted no’riqe for volunf}ary retirement in order to
'rc.lvoid'jhe disciplinary procéedings, Which was not occepted by the
.competent ou’rhoﬁi‘y vide letter dated 17.12.2009 and the cppliéanf.
~was informed by res'po'ndlen'iL No.3 about the ‘decisio.n of the
competent auvthority dated 17.12.2009 vide letter dated 29.12.2009. |
"The respondeni';s»'hcve placed on record copy of letter dated
17.12.2009 and le’r’reAr do?éd 29j12.ﬁ609 at Anﬁ.R/T ‘and R/2. i .is
further sfd"rea that disciplinqry: procee_dihgs against ’rhe.oppvlicc:m“

‘has also been initfiated against ’rhe'toppliccmf by issuing charge

h'\/.



wn

sheef dgtéa 3.2.2010 '(Ann.A/B) on;j.fhe dpplic-lqnf has .nof filea any
repl_y fo ’fﬁe cﬁdrges,heef and filed fhe pres-en;r'OA. I”r.is_fu.r’rhér stated
that respondent. N_b.3' has- gbnve_ye«d the decision of the. compefen’r'
cufhori’ry'd.o’red 17.12.2069' to the dppliccm‘r vidve letter dated
: 29.12.200§ within time but fhe cpplicbcm‘r gof relieved himself at -his
own ‘cccbfd on 15.1.2010 by ’rréc:’ring himself as voluntary refired
and since then rémoined'conﬂnuously -obsen\i fr.om duty.

4. : I have heord-’rhe-lgarhed-cAounsel for f-He parties and goné.__
through the m_c:’rerial p!ccéd on record.

5 "T_he Ieorned.coUns.elfor.’rhe dppli'cidnf ‘hcxs. made .’rwo folc}
submissions. According To: the learned- counsel for the éppliccm‘,
case of .the” applicant was covered under Rule 48 of the ,CCS
(Pension) Rules, 1972 and-'r-lo’r under Rulé 48-A, as s-uch, the notice
for volunli’dry' reﬁremen’rAgi.ven by the oppliccn‘t has csuforhc:ﬁcal]y
become effective after expiry of ,thrée months’ period w.e.f.
15.].2016, and refusai to c‘c‘cep{L voluntary retirement nofice as
c,o_nveyed by the r.espon'den’rs. v-i'de impugned order dated
'29..12.2009 (Aﬁ-n.A/1), is of no Coﬁsequenées..fhé learned c&unsel
for the cpplicantv'furfher subAmiHe'd that it is not a case covered
‘under Rule 48-,‘A_\Awh~ere volunfcry‘ref-irenr»\enf does not come in‘i‘oA
‘ effgé’r Unless.cn order is pqssed with-in fhe notice periéd withholding
permission fo refire, -as. according to ’(he< learned counsel for the
qppliéonf, héi has put in 39- years .o_f qL_J'oIifying service and not 20
years or more requuired_ uqder Rulé 48-A. The second submission
made by the iearned counsel for the appli.ccm’r is T.hof fhe decision

of the competent authority was cbnveyed by the lower authority



whereas _s'uc‘h decision shopld 'hcnvé 'been"cA-onveyed Ey the
cémpe’rehf-au’rhori’ry himself. Thﬁs, -o'r; this ground also the impugned
<>3rder_dc1’red,29.12>.2009 is of no consequence.
6. | .l>Ahd\‘/e given jdue cc‘>lnsid'ercx’fion fo the s‘ub_mi‘ssions rﬁdde by
the learned c_o'uns,el for the applicant. llnl order to decide the matter
in con’rroVersy as ’ré whetber voluntary retirement no’ricé given by
the op_pliccn-t_ur}de'r' lRUle 48 is absolute right or the retirement is.n'of
cu’ro'rﬁ'cﬁ,.,c especidf!y when express order refusiﬁg permission to |
volunt.arily'reﬁre was ;onveye'd to the applicant before expiry of
i’h’.ree months’ no’ric“e, i\‘ ‘will be useiéul__‘fo quote relevant portion of
Rule 48 of CCS (P_én%ion) Rules, which fhus. reads:-
| 48 Retirement. on coﬁwpleﬁon of 30 years'
qualifying service. .
(1) At any time after a Government servant ha
- completed thirty years' qualifying service-

(a) he may retire from service, or

() ...

ProVided-’rha’r-
(a) ‘
(b)

Provided further that where the Government
:'se_rvonf giving notice under Clause (a) of the
preceding proviso is under suspension, it shall
-“be open to the Appointing Authority to withhold
‘permission to such Government servant to retire
under this rule:" - ’
From the provisions as quoted above, it is quite clear that the
aforesaid rule does not confer an absolute right with fthe
Government servdnf to refire from éervice after completion of 30 |

years' qualifying service by giving three months' notice but the

proviso to the rule d.s fepr’oduced above makes it clec:r' that it is ~

W,



‘open - for the ’qpp'oiniﬁng auvthority ‘to .withhold permission” to’
.GoVérnménf sé'rvcmiL under sus’péné‘ior{‘whd seeks to refire under this

. rule I’r may be sfc’red fhof S|m|lcr pl’OVISIOn also find menhon under.

Fundamen’rol Rule 56 (k)(l) prowso (c) Prov1so (b) to sub rule 56(k)

 which is para- mdtenc to prov150 (c) fo sub rule 56(k) ond Rule 48 of .
.’rhe CCS (Pens!on) 'Rule's .wg;, fquen note by the Division Ben;h of»’rhﬁew

"~ Hon'ble Suprem_é C:ourf_ co,n.si_.s’riri'g.of three. Juagés in' 'rhe case ‘o'f-v

' B.J.Sheld_t Vs. Sfafe.bf.Guiard’r and Ors., 1978 SCC (L&S) 208 ond n‘

was held that under “the Fu-nddmen’rol ,Rul.es issued by ’rhe_

Governmeni-of Indib right. bf,(_;ov'ern,mer'ﬂ servant fo:re’rlre is no’r

~c1bsbl0‘re nghf bu’r.'subjec‘f to fhe brovisd whereu'n,der‘ the
_approprlate cufhomy may wﬂhhold permlssmn to re_ﬁre fbe"'
' G_overnmeni servo_nt unde_r;suspension...A’r-’rhis stage, it will.bej_u.s,eth-'JI'

to qub’fe para-10 of;"r‘he-judg_"rherﬂ wbich ’fhus 're'clds:'-

“10.. H W|II be usefu| to refer to the Gnologous provmon
in the’ Fundamen’ral Rules issued by the’ Governmeni' of -
India oppllccble to the Central Government servants.
Fundamental " Rule 56(a) _provides that éxcept as
- otherwise provided in this Rule, every Government
- servant shall retire from service on the afternoon. of the -
last. doy of the month in which he attains the age of flfty
_ elghf years. Fundamental-Rule 56(j) is similar to Rule 181
(aa)(1) of the Bombay Civil Services Rules conferring an
absolute ngh’r on the opproprloie cu’rhorny to retire a .

Government servant by giving not less’ than three -

lmon’rhs notice. -Under Fundamental rule 56 (k) the .
government: servant is entitled to retire form service-
affer_ he has .attained the age of fifty- five- years by
giving notice.of not less than three months in writing to
~the cpproprlc’re authority .on- cﬁolnmq the age .
Qecmed Bu’r proviso (b) to sub- rule 56(k) stated that it -
_is open. to the appropriate authority to withhold
. permlsswn to a Government servant under suspension
who seeks To retire-under this clause. Thus under the
-Fundamental Rules issued by the Government of India
also ’rhe right of the Governmeni‘ servant to rehre is not
-dan cxbsolufe nght ‘but_is sublec’r to the prov1sQ




‘whereunder the appropriate authority may withhoid

permission to a Government servant under suspension.
On a consideration of Rule 161(2)(ii)) and the proviso,

we are satisfied that it is incumbent on the Government

to communicate to the Government servant its decision -
to withhold permission to retire on one of the grounds
specified in the provisd.” (emphasis suppiied)

~Thu$, the contention of "rhev learned counsel for the appiicant !
that oncei notice is served‘%gr;der'Rule 48, ’rhé voluntary reﬂr’eme'n’f i‘s-
dufomdfic and ébmes info forée on éXpil'y of r‘wﬁce ‘period cannot
bé ‘cc-c:ep’red, as the rules dre not couched i|'1 a Ianéucge wh.ich
r'esQl’r in.aufomc:fic.‘refirément of an employee ubon the specified'
perioa_ mention in fhé employee’é nofice and .pe-rmission can also
be' withheld to suc:-h‘:iGove‘r‘r;]_menf servant by the cppoin'ﬂng authority |
in fer‘ms of proviso qg_quotéd above. ’
7.,- _'Now the negl(’r_qu'evsﬁon -which .re.quires my consideration |s
whether the conﬂbefehf authority can Wi’rhhol_d perm‘ihssion to
_ re’rirerr.lent only in 'cx_cczs-e where the Govémmeh’r employee is under -
suspension cnd not in other cases where depar’?m‘en‘rol proceedings
are pendiﬁg or under 'c»ontemblaﬁo,n. For that purr;ose, it wili be
UserI to quote Go!vt.e.afnmeh’r of India’s decision No. (iii) under Rule
48 - of "rh;ev cCs :(;fi’ensio_n) Rules, 1972 wherein guidelines for

acceptance of nofice has been prescribed and thus reads:-

"GOVERNMENT OF INDIA'S DECISION

(ii).....

(iii) Guidelines for acceptance of nofice.- A notice of -
voluntary retirement given after completion of twenty
years' qualifying service will require acceptance by the 1
appointing authority if the date of refirement on the
expiry jof the notice would be earlier than the dafe on



-

t
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which the Government servant concerned could have
refired voluntarily under the existing rules applicable to
him [e.q., FR 54 (k),.Rule 48 of the Pension.Rules, Arficle
459(i) of CSRs or any other similar rule ]. Such
acceptance may be generally given. in all cases
except those (a) in which disciplinary proceedings are
pending or contemplated dgainst the Government
servant concerned for the imposition of a major penalty
and the disciplinary authority, having regard to the
circumstances of the case, is of the view that the
imposition of the penalty of removal or dismissal from
service would ‘be warranted in the case, or (b) in.which
prosecution is contemplated or may have been

‘launched in ‘@ Court of Law against the Government

servant concerned. If it is proposed to accept the
notice of voluntary retirement even in such cases,
Qpprovcl of- the Minister-in- chcrge should be obtained
in regard to Group “A’ and Group ‘B’ Government
servants and that of the Head of Department in the
cases of Group ‘C’ and -Group ‘D' Government servants.
Even where'fhe nofice of voluntary retirement given by
a Government servani requires acceptance by the
cppomhng ouihorlfy the Government servant g|vmg
notice moy pfesume cccepl‘ance and the rehremen’r
shall be effeCtive in ferms of the noftice unless he
compe’fent authority issues an order fo the contrary
before )‘he expiry of the period of nofice.”

As can bewf"'s"een' from the guidelines/porfion as quoted

~above, it is evideni'l’rhqt where a nofice of vblunfcr\) retirement has

been given after c»bvmpleﬁ_on of _20 years of service under exisﬁngi

. rules oppliccble. fc-).'him i.e. FR 56(k), R‘ule‘ 48 of Fension Rules, An‘igzle‘

459(i) of CSRs or ohy other similar-rule, such occépfdnce can. be

withheld in which disciplinary/judicial proceedings are pending or

contemplated ogainis’r the Government servant. These guidelines

further makes it clear that where notfice for voluntary retirement

giveﬁ by the Gox)ernmen’r_,.;ervonf is required to be accepted b'y the

~ appointing qu’r,holrify,',"rhe refirement shall be effective in terms of the

",

nofice unless the competent authority issues an order to the

contrary before expiry of the period of notice. Thus, in the light of ’rhé}



guidelin'.es_ so issued by" fhe'Gove_mmem‘ under Ruie 48 Q-‘(CCS '
| (Pen'sion) Rules/FR--Sé(k), it ccvnnof be said ’rha‘i.volum‘cry retirement
notice _given_ by the oppli&lz.dn’r- has du’romc’ricdlly b_écome -eff'evcﬁv'e
after exp_iry of th.e4 périod of %hree moni’hs especially when"?hé
competent ou'rhori’ry b-efore ex-p.iry of the period of no?icé has fclf;en
c{ecfsioh and such decision was communicated to fhe_appjicun%
vidé Ann.A/].. it is not rquu'iremen’r of fhe- -low Thc’zf the ordér pcssed
by the competent apfhorify should ‘be served upon the applicant by
the competent cu"rhori’ry :énly. Perugql of‘Ann.A/1 revéols that ’rhg
order regcxrdin'g refusal f?}_éag_cep’r fhe volt]_niary réﬁremeht noﬁqeé
wcs; passed by the c'o._rﬁﬁp'vetenf cu’rhori’ry_ on 17.12.2009 which
according fo me is §pfficient compliance of the provisions
contained u-'ncl!er Rlule- 48 as well as the guideiin.es issued by the
Government of India. In_c;aée the confen’rio‘n as ricised‘ by fthe
c1p(pllic0r.1’r is occeé?‘ed that Rule 48 should be lconfine}d only to the
cq%es wf;ere frhé‘ G‘é'vernmen’r;sérvanf is placed under suépensidn
| will defeat the ve’r‘y,;purpose and the persorr‘#/\ho rmay-he guiliy of
serious hw.isconduc’rk'such: as embezziemem‘ of Governmeni money |
e’fc.v may tender \‘hfee mo.n’rhs’ no-ﬁc.e, and then can abandon }‘he‘
job of‘i'er’ ex.p-iAry of ’rk&ree mphfhs notice period on ’{he.pre‘rex’r that he
has nc')‘i, been p|qged lJnr;ler\suspeaiﬁion even in ch'orge;sh»ee‘i' for
'penci’fy has been ‘issued Vdurihg the »i-nfervéning pericd or éhlell
enquiry is under cpni‘emb_iaiion. .Such is not f;rhe infé:‘uﬁgn of 'fhe
.Iegislofbre v&%hile f'rc;m_ing i"h.e‘v quresaid' rules, more par’riculdrly, wiien
fh'é Government has‘c'zlso issued clarificqgtory order as reproduced :

above whereby th'i.sv intention has been made clear that in cuses

@,



where disciplincry/judidcxl proceedings are pending or under . -

contemplation, in such cases, permission to seek voluntary

“retirement can be refused by the appropriate authority show the

&

intention” of the legislature for which the aforesaid provisions have

- beéen infroduced in the statute book. Since in the instant case

refusal of permission to accept the .yolunfcry refirement was

conveyed to the cpplicohf before expiry of the notice period, it is

not a case of such nature where the voluntary retirement 'cdme into

force on the expiry of the notice period and it cannot be said to be
_ ' M L - ' .

a case where the _Gppliccn?Ldeemed to have voluniarily retired in

the absence .of order regarding withholding of permission for

;/oluntory refirement. Thus, according to me, the ratio as laid down

in the case of B.J.Shelat (supra) is squarely applicant in the f_oc"fs

and circumsfcnces;ofihis‘ic'cxs'_e.» ' Co

8.  For the foregbing reqsbns, the present OA is beréﬁ of merif,

- which is .accordingly dismis\,sléd with no order as to costs.

“(M.L.CH AN)
Judl. Member

R/



