IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
' JAIPUR BENCH ‘

 Jaipur, this the 24" day of November, 2010

ORIGINAL APPLICATION NO. 508/2010

- CORAM

HON'BLE MR. M.L. CHAUHAN, JUDICIAL MEMBER
HON'BLE MR. ANIL KUMAR, ADMINISTRATIVE MEMBER

Amar Deep Singh-son of Shri V.P. Singh by caste Rajput, aged about
40 years, resident of C-119 A, Dayanand Marg, Tilak Nagar, Jaipur.
Presently .working as Casual Labour/Driver in the office of CGHS
(Central Government Health Service) ‘B’ Block Vidhya Dhar Nagar A
Jalpur

s Applicant

(By Advocate Mr. P.N. Jattl)
VERSUS

1. Union of India through the Secretary.to the Government of

~ India, Ministry of Health and family Welfare, Nirman Bhawan,
New Delhi. :

2. Director General, CGHS, Nlrman Bhawan New Delhi. :

3. Additional Director, CGHS, Kendrlya Sadan Parisar, B-Block,
Vidhyadhar Nagar Jaipur. '

.........;.;...Respondents
(By Advocate: ----------- ) |
~ ORDER (ORAL)
' The applicant has filed tHiS"OA 'thereby praying for the following

reliefs:-

-

“(i) That the respondents have recommended for
allowing the engagement of the applicant
continuously, therefore, the humble applicant
prays that by a suitable writ/order or the °
dlrectlon the services of the applicant Dbe

-allowed to be - continued and further - the
-_respondents be directed to allow temporary status
" as . per the order dated 2.3.2010 vide Annexure

A/l.

"



{1i) That at the time of filling up the ‘posts, the
applicant also be considered for the recrultment
of a driver or Group ‘D’.

(iid) ‘ Any other relief whlch Hon ble Bench deems
fit.” .

2.  Briefly stated facts of the case are that the" 'applicaht was "
| engaged as Dai.Iy Wager in the De_partmeht'w.e.‘f. 01.09.1995. It is the
case of the a,pplicant that on ac'couht of sup‘erannu'ation ot Shri Ratan A
‘Singh, Driver, on.731.08.200‘4, he was askeg to perform the duty of the
Driver, Which duty he petforme‘d continuously. The apprehension of
the.apglitah_t _is'/that the respondents may again replace his ser'vi,c‘es. It

is on.the basis of these facts;. .the'applicant has filed this OA.

‘3. The applicant has placed reliahCe on a letter dated 02.03.2010
_' (Annexure A/1.),V Written by the Additional Director_, CGHS, Jaipur to

the Dtrector CGHS New Delhi> wherei-n it has been stated that after
the transfer of the then Additional Director (SAG Level), the services of
Driver is not required because the underSIgned is not entitled for offlce_
vehicle and thus the services of the Driver on wages basis is not
essentially required daily. It is further suggested .that as one post of
: Chbwkjdar has fallen vacant on‘13.02.201Q on account of 'death of Shri
Madan .Singh-l, Chowkidar, in a road a‘ccident, the applicant may be
~granted temporary .status on Group ‘D’ p0st ahd.posted against the
vacant post of Chowkidar so that as & when the services of the Dti.\/e‘r '
, afe required, he may be asked tofperform extra duty. It is'further
suggested that in future as & when-the post of Driver is 'requi-red, the

case of the applicant may also be considered accordingly then.
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" the Mlnlstrles/Department on the date when the scheme came into A'

. 4‘ | We have heard the Iearned counsel for the appllcant at
' adm|SS|on stage In view of the fact: that the appllcant was engaged on " ,
-_casual baS|s w.e. f 01.09. 1995 we are of the view that the appllcant |s.- '

'_not entltled for temporary status in vnew of the law la|d down by the
: Apex Court |n the case of - Unlon of Indla & Another Vs. Mohan Pal

E ) & Others, 2002 SCC (L&S) 577 wh|ch view was further followed by
the Apex Court in the case of Unlon of Indla VS. Gagan Kumar,‘

12005 AIR CCW 3594. In the case of Mohan Pal (supra), the Hon'ble
_.Supreme Court conSIdered the scope of casual labourers (Grant of

Temporary Status and Regularlsatlon) Scheme 1993, Wthh scheme

came into effect from 01.09:1993. The; Apex Cour_t_-has held that the

" said SChem'e was appliCable to the casual IabIOUrers’ in -employment in -

"effect |e 01 09 1993 and also that they had worked for at least. - |

per the scheme and |t was not an on-going . scheme requmng the'

completed the prescrlbed minimum days work Thus in view of the

law la|d down by the- Apex Court |n the case of Mohan Pal (supra),‘ )
temporary status can be granted only to those casual labourers who.'_ ,
| ’ have rendered contlnuous service of one ‘year i.e. at least 240/206 _' :
-days ina year and who were also in employment on the date when the -

- scheme came into effect i.e. on 01. 09 1993 As such the appllcant is

“not entltled for grant of temporary status in terms of the aforesald

RV

A

240/206 days The Apex Court further held that conferment of_-'

- .temporary status under the said scheme was one t|me programme as -

» casual labourers to be given temporary status as & when they’_



o

| letter dated “02 '03717’113 (Annexure A/T) s co_?

: scheme The recommendations made by the Additional Director Vide

- ~to the 1993

Further from the perusal of the lettzeer 8283 ’21319 it is eVident

_ .:that the serwces=of bhe ‘Driver:is: —net reqwred by the Department as
vll.’ﬁSli[Ch ng-“direction can —be~given “to the respondents to allow the
4- applicant to continue/perform the duty on daily wage baSlS So far as

_ 'the recommendations made by the Additional Director- CGHS that the . -'

, applicant may be permitted to be engaged against the post of

. Chowkidar on daily wage baSlS suffice it so say that no such- direction

mwwbq, ]

can be given to the respondents to carry outLthe post of Chowkidar on‘

daily wage baSlS instead of filling the post on regular baSlS in

—accordance With rules The Apex Court in the case of State of
o Karnataka vs Uma DeVi (3), 2006 SCC (L&S) 753 has categorically
- held that it is a time that Court deSists from issumg directions for
k continuanc_e_ ofth’ose who have not secured regular appomtment as} per

‘p_rocedur'e‘ established. _Further the Apex Court ’relying upon the

decision Of the Uma' Devi'hasvrepeatedlyheld that* appointment of any

post under the State can only be made after proper advertisement has
been made InVltlng applications from eligible candidates and holding
selection by a body of experts A regular appomtment cannot be made'
Without issumg advertisement in a prescribed manner Itis true that a .

—_—

total embargo on such casual or temporary employment is not pOSSible

"-in the eXigency of - administration and Department ‘resort” to such

method till the post is not filled in on regular baSIS in the exigency of

'serVice but certainly this Tribunal cannot issue mandamus thereby



d|rect|ng the respondents to resort to such temporary measures to

: engage casual Iabourer who had worked with the Department for some“

period.

5. In'view of what has been ‘stated above, it-is not permissible for

us to‘give di,r_ections to the respondents to eng_a_ge the applicant on_. -

casual basis against the post of Chiowkidar till-the same is not filled on

~ _regular 'basis -HOWeyer we wish to obserye' that in case - the
- respondents resort to engage a person on da|ly wage bas:s to perform ] .
- the duty of Chowkldar ill the post |s not ﬂlled in on regular baS|s we

‘see no ‘reasons why the respondents W||| not. conS|der the case of the

—

) 'apphcant as recommended by the Addltlonal D|rector espec1al|y when ‘
'the appllcant had rendered servuces for a perlod of 5 years 6 months

| ; wnth the Department.

- 6. ‘Wi_th these observations,’th_e OA is disposed of with no order as

to costs. .
A | - } -
. (ANIL KUMAR) -~ L - (M.L. CHAUHAN)
'~ MEMBER(A) - - - MEMBER (J)

AHQ



