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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
JAIPUR BENCH

JAIPUR, this the 19 day October, 2010

ORIGINAL APPLICATION No.466/2010

CORAM:

~ HON'BLE MR.M.L.CHAUHAN, MEMBER (JUDICIAL)
- HON'BLE MR. ANIL KUMAR, MEMBER (ADMINISTRATIVE)

Gajendra Singh Rathore

s/o Shri Ram Krishna Ro’rhore

Senior Tax Assistant, :

Office of Deputy CommISSIOner of Income Tax
(Special Audit Party), Jaipur

r/o D-179,Parivahan Nagar,

Khatipura Road,

Joipur.

- By Advocate: S.hri P.V.Calla).

.. Applicant

- Versus
Union of India ’rhrough its Secretary, Mlnls’rry of Flncmce
Department of Revenue New Delhi.

The Chief Commlsaoner, Income Tox, New Cenftral Revenue -
Building, Near Statue Circle, Jaipur - :

Commissioner of Income Tax (Audit), Jaipur

Addiﬁonol Commissioner of Income Tax, Ronge—lll\(l.o.), New
Central Revenue Building, Near Statue Circle, Jaipur.

.. Respondents

| (By Advocd’re: ...... )
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ORDER (ORAL]

The applicant has filed this OA thereby praying for the

following reliefs:-

(i) by issuance of an appropriate order or direction the
respondents be" restrained from proceeding in the’
pending departmental enquiry inifiated in view of the
memorandum dated 13.3.2008 and further be pleased
to set aside the order or prosecution of sanction dated
8.10.2007. o _

(i),  This Original-Application may kindly be allowed with
exemplary costs.in the facts and circumstances of this
case. ‘ ' ' |

(i) . Any other appropriate order or directions which is

_ deemed just and proper by this Hon'ble Tribunal may
also be passed in favour of the applicant.

2. Briefly stated, facts of the case are that the applicant while
working as Senior Tax Assistant was issued a _chcrge-sheet dated
13.3.2008 accompanied with Ann.lll, list of witnesses and Ann.lV list
of documents by which articles of charge framed against the
oppli_cohT was proposed to be sustained. It may be stated that
conseqUen’r Up-on trap Iaid by the Central Bureau of Invesﬁgoﬂon‘_
(CBI), a criminal co_ée was also lodged ogoiné’r the applicant and
challan has also been presented before the competent court on
30.10.2007. The grievance of the applicant in this case is that all the
chdrges mention in the chorg_eshee’r as well as ’rhe witnesses and list
of documents are the somé as were mentioned by the CBI in the
E chcrgeshée’r, as such, the respondents should not have proceeded

in the departmental enquiry"rill the conclusion of the criminal case. .

For that purpose, the applicant has filed representation dated
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20.3.2008 (Ann.A/8) before The; Commissioner of Income Tax (Audit),
Jaipur, which has not been 'qlecided SO for.‘l’r may Be stated here
that the deporfmén’r,did not proceed with fhel enguiry proceedings
immedid’rely. However, the Enquiry Offiéer W_os appointed by the

depdr’rmenf on 6.1.2009. The applicant has also shown ‘ro‘Th‘e court .

" the order dated 11.10.2010 Whereby the matter has been fixed by

the Enquiry Office'r' for preliminary hearing on 19.10.2010 at 5.00 p.m.
The learned counsel for "rh,e applicant argued ’rho‘r earlier the
applicant did not approach before this Tribunal for the aforesaid
relief o§ the ‘respo-ndenfs‘hov'e themselves stayed the proceedings

and since now the restndenTs are proceedings with the

- departmentadl p,roceedihgs, as such, the preseh‘r OA has been filed

NOow.
3. - As can be seen f&rm the- averments made in the QA as well

as the contention rois_ed- before this Tribunol,- the grievance of the |

~applicant is  that depor);meh’rol proceedings and ;:riminol

proceedings cannot be inifiated on same set of facts. For that
purbose, our atfention has Been drown_]‘o the list of Wifnesses and
list of documents attached ;WiTh the chargesheet as well as list of
witnesses and list  of doc?:umen’rs annexed with the challan
(Ann.A/4). It may be rele:vom to s’rcn‘e that in this case the

complainant has beén exarnined on different dates commencing

from- 4.5.2009 to 17.5.2009. The question which requires oUr

consideration is whether in Tﬁe facts and circumstances of the case,

the applicant has made out a case for grant of relief.



4 We have heard the learned counsel for the applicant af

_odmis‘sion stage and gone through the material placed on record.

As can be séen from the prayer clause, the applicant has prayed
for reSTroining the respondents to- proceed in the pending

~ departmental enquiry initiated vide memorandum dated. 13.3.2008

and second prayer is that the order of prosecution of sanction
dated 8.10.2007 be set aside. At the outset, it may be stated that

the second prayer of.’rhe dppliéon’r that this Tribunal should set

' aside the prosecution sanction as accorded by the department in:

- criminal case cannot be en’rérfoined and accepted as this Tribunal

hd’s no jurhi.sdic"rio'n to deal with-the prosecution sanction gron’r.ed_in
criminal case. In case the applicant is aggrieved by grant of .
prosecution sonéfion and filihg of challan pursuant to investigation

carried out by the CBI, this Tribuhal is not proper forum and it was

' opén for the applicant to fnvoke jurisdiction of the Criminal

Court/High Court for that purpose.
5. A-So far as prayer of the opplicqm‘ that respondents mdy be

restrained from proceéding ,Ii,n the pending departmental enquiry,

suffice it to édy that such relief cannot be granted to the applicant

as the Hon'ble Apex Court in number of decisions has categorically

‘héld that dépor’rm.en’rol oé. well as criminal proceédings can .

proceed simulfoneously as there is-no bar for their being conducted

simultaneously though sebofo’rely. At this stage, we wish to refer to

the decision of the Apex Co:unL in the case of NOIDA Entrepreneurs

* Association vs. NOIDA and Ors., (2008) 1 SCC (L&S)- 672 where

decision ber’roining to departmental enquiry was taken on the basis .
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of criminal proceedings. In the instant .case also prosecution

sanction and challan were presented before the criminal court in

THe year 2007 whereas the chargesheet was issued on 13.3.2008.

The Ap’ex Court held that there is a conceptual difference between "

'deporTm,enfoI enquiry and cﬁmihol proceedings. At this stage, we

wish to reprodUce. relevant fporﬂon of Para-11 of the judgment,

- which thus reads:-

“1T...

.. .The. conceptual  difference  between

departmental proceedings and criminal proceedings
~ have been highlighted by this Court in several cases.
Reference may be made to Kendriya Vidyalaya
Sangathan vs. T.Srinivas, Hundustan Petroleum Corpn.
Ltd.. V. Sarvesh Berry and Uttranchal RTC vs. Mansaram

Nainwal.

“8.... The purpdse of depc:r’rmeh’rdl enquiry ohd.
of prosecution are two different: and distinct

aspects. The criminal prosecution is launched for
" an offence for violation of a duty, the offender

owes to the society or for breach of which law

has provided that the offender shall make

satisfaction t6 the public. So crime is an act of

- commission in violation of law or of omission of

public duty. The departmental enquiry is to
maintain discipline in the service and efficiency
of public service. It would, therefore, be
expedient that the disciplinary proceedings are

- conducted and completed as expeditiously as

possible. It is not therefore desirable to lay down
any guidelines as inflexible rules in which the
deparimental proceedings may or may not be
stayed pending frial in criminal case against the
delinquent officer. Each case requires to be
considered in the backdrop of its own facts and
circumstances. There would be no bar fo
proceed ' simultaneously with  departmental

enquiry and ftrial-of a criminal case unless the

charge in' the criminal trial is of grave nature
involving complicated questions of fact and law.

Offence generally implies infingement of public
“duty, as distinguished from mere private rights

punishable under criminal law. When ftrial for
criminal .offence is conducted it should be in
accordance with proof of the offence as per the



evidence. defined under the provisions of the
Indian Evidence Act, 1872. Converse is the case
of departmental enquiry. The enquiry in a
departmental proceedings relates to conduct or
breach of duty of the delinquent officer to punish
him * for his misconduct defined under the
relevant statutory rules or law. That the strict
standard of proof or applicability of the Evidence
Act stands excluded is a settled legal position....
Under these circumstances, what is required to
be seen is whether the departmental enguiry
would seriously prejudice the delinguent in his
‘defence at the trial in a criminal case. It is always
a guestion of fact to be considered in each case

o depending on its own facts and circumstances.”

‘ ' (emphOSlS ours) Lo

- A three- Juge Bench of this Court in Depot Manager, AP
SRTC vs. Mohd. Yousuf Miya analyses the legal posmon
in great de’roll on the above lines."

In para-14 of ’rhe-JudgmenT, the Apex Court noticing its earlier
decision in Capt. M.Paul Anthony vs. Bharat Gold Mines Lid., has
observed as under:-

“14. In Capt. M.Paul Anthony v. Bhadrat Gold Mines
Ltd., this Court indicated some of the fact situations”
which  would ; govern the question. whether
J\ ' departmental proceedings should be kept in
abeyance during pendency of a criminal case. In para
22, conclusions which are deducible from - various
decisions were summarized. They are as follows:

“22.... (i} Departmental proceedings and
proceeding in a criminal case can proceed
simultaneously as there is no bar in their being
.conducted 5|mul’roneously though seporo’rely

(i)~ If the departmental proceedings and the
criminal case are based on identical and similar
set of facts and the charge in the criminal case
against the delinquent employee is of a grave
nature which involves complicated questions of
law and fact, it would be desirable to stay the
departmental proceedings ’rlll the conclusion of
the crlmmol case. :

(iii) Whether the nature of a charge in" a
criminal case is grave and whether complicated
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questions of fact and law are involved in that
case, will depend upon the nature of offence,
the nature of the case launched against the
employee on the basis of evidence and material
collected against him during investigation or as
reflected in the charge-sheet.

(iv) The factors mentioned at (i) and (iii) above
cannot be considered in isolafion to stay the
departmental proceedings ‘but due regard has
to be given to the fact that the departmental
proceedings cannot be unduly delayed.

(v] If the criminal case does not proceed or its
~disposal is  being unduly delayed, the
departmental proceedings,” even if they were
stayed "on account of the pendency of the
criminal case, can be resumed and proceeded
“with so as to conclude them at an early date, so
that if the employee is found not guilty his honour
may be vindicated and in case he is found guilty, -
the administration ‘may get rid of him at The
earliest.”

Thereof’rer in para-16, ’rhe}Apex Court has held as under:-

“16. The standard of proof requires in depdr’rmen’rol

3_proceedmgs is not the same as required to prove a criminal

charge -and even if ’rhere is an acquittal in the criminal
proceedings the same does not bar departmental

~ proceedings. That being so, the order of the State

Government deciding not to continue the departmental
proceedings is clearly untenable and is’ quashed. The

. departmental proceedings shall continue.”

Thus, from the law laid down‘by the Apex Court in the case of

NOIDA Enfrepreneurs Association (supra) based upon. various

decis-iéns of the AApex Cour’r' it is evident that even if the person is

ocquﬁr’red in. criminal proceedmgs s’nll even after such acquittal

depor’rmen’rol proceedings can be initiated. In ’rhe present case,

/

the opphcon’r has not been chU|’r’red in the criminal proceedlngs It

may be stated - here ’rho’r the main prosecution witness i.e. the

compilainant has olre_ody been exomined by the trial court on

o



different dated w.e.f. 4.5.200? to 17.5.2009. This being a ’rrop‘cosev,
only the complainant »is moi;n wiTness whereas the other persons
~ cited as wi’rﬁﬁesses are listed i;p drder to prove the trap. Admiﬁedly,
the enquiry proceeAdingsjor.e‘;o’r initial stage qnd ﬁo witnhess cited _on'
beholf of the department ";hos-' peen exomjned by .Thé Enquiry '
foicér. 4A‘s’.such, in view éf ’fﬁe;low.loid down by the Apex Court, it
|s no’r‘ a case of such'no’rurel where direction can be 'given to the
respondents not to proceed _\‘Nijrh The depar’rmeﬁfql proceedings. As
already stated above, the main prosecution witness was not only
-examined but ‘dlso 'opp-ecrs.’ro have been cross exomine%j by the
_obpliccn’r, as such, no prejuc%iiq_e will be caused ’ro.fhe applicant.in
’rhe'depor’rmen_’rol enquiry when the defence of the applicant in
criminal  trial  has ereod\} been disclosed on account of
examination/cross exominojﬁon of the material witness i.e. Jrhe
complainant. -
7. The leamed counsel for frhe applicant while drawing our
dﬁ_enﬂon to ’rhe order-sheej dated 23'.10.2009 (Ann.A/1) drgued
that "rhe applicant has modé submission before-the Enquiry Officer
that he has not received cérTified copies of the listed documents
and statement of withesses. Perusal of This ordef—shee’r reveals that
copy of the listed documents as wel as gfofemenf of witness were
made available ’roAThe Opp?licon’r OIQng with copy of challan, as |
such, contention o‘f the opblicon’r that he has been prejudiced on
‘that account c;dnho’r be enTerfoined, more particularly, when the
Aopplican’r has not ple‘aded's’roying} of deborfmem‘d proceedings

on this count. Be that as it mdy,_ the enquiry proceedings cannot be
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stayed on this ground oloné without any pleading to this effect in

the OA.

8. For the foregjoing reasons, we are of the view that the present

OA is bereft of merit, which 'is accordingly dismissed at admission '

stage.

Daedh Jtcomtne | W,
_[ANIL KUMAR) R (M.L.CHAUHAN) -
“ Admv. Member ‘ , Judl. Member
R/



