€

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL -

- CORAM

JAIPUR BENCH

* Jaipur, this the ”V\day of November, 2010

ORIGINAL APPLICATION NO. 459[ 2010

~ HON’BLE MR. M.L. CHAUHAN, JUDICIAL MEMBER
HON BLE MR. ANIL KUMAR, ADMINISTRATIVE MEMBER.

‘Shri Mamsh ‘Sharma son of Shri Paras Ram Jangld aged 21 'Years

resident of House ‘No. A 43, Kamal Sadan Akshar Dham Kota, Ex.

TADK, Ambala.

.......... Applicant

(By Advocate: Mr. S.K. Jain)

VERSUS

1. Union of India through General Manager, North Rallway, New

Delhi.

2. Assistant Personnel Officer, Ambala DlVISIon Ambala Shri Manoj

Ojha.

3. Shri Ravmdra Slngh S/WLI, North Railway, Ambala Cantt

“Ambala. ' .
4. Shri Y.P. Slngh Ex. 'DRM Ambala Cantt, now a days Chief
" Engineer (S&C) (East), Northern Railway, Delhi.

wi..REspondents

(By Advocate: Mr. Anupam Agarwal)

ORDER

The appllcant has filed thls OA thereby praying for the following

reliefs:-

\\(a)'

~ (b)

(c)

That by

an order or direction, ‘the impugned

charge sheet (Annexure. A/1l) be q@ashed and set”

aside.

That byr
- impugned
That by

impugned
quashed
declared

an appropriate. order or direction, the

enquiry be declared to be null and void.

an .appropriate order  or direction, the
order of imposition . of -penalty be

-and set aside  and the applicant be -

to be continuous on the post with all

consequential benefits, salary etc.



(d) Any other relief this Hon ble: Trlbunal deems Fit
o may also ‘be, granted w o

N

2 "‘;Briefl-y. stated, facts off-‘the case so far. asrelevant for the .disposal
'of the case are that the appllcant wh|Ie worklng .as. Substltute
o Bungalow Luscar, was lssued a charge sheet dated 06 08. 2010. -
| A(Annexure A/1) for maJor penalty Pursuant to the sald charge sheet
' an Inqu1ry officer was appomted and- ultlmately V|de order dated.

16 09. 2010 (Annexure A/2), the services of the app‘llcant wereff -

termlnated w1th lmmedlate effect The appllcant has made grlevance

regardmg |ssuance of the charge sheet as weIl as flnal order on mer|t

‘ and also on the ground that the order of termlnatlon (Annexure A/2)

has been passed by the APO/Sr DPO whereas the appllcant was glven

'.fappomtment as Substltute Bungalow Luscar W|th the: approval of DRM. -

3. (TWhen the matter wasflisted on 68 1'0 2010 “-this Tribunal had |

-*granted ex- parte mterlm stay and the respondents were dlrected to

mdncate in the repIy affidavit whether the APQ, who has termlnated the

serwces of the appllcant was. the appomtlng authorlty of the appllcant

4. . . T"her' respondents 'have- filed r-eply' By way of prél'iminary

0b_]€Ct|0nS the respondents have stated that the appllcant had :
- suppressed and concealed materlal |nformat|on In fact he had flled OA
"'vNo 738/HR/10 before Hon’bIe Chandlgarh Bench of the Tr|buna| The
'Hon’ble Trlbunal V|de order dated 03 09. 2010 had dlsposed of the sa|d :

| OA. The respondents have further.stated that -as per_the schedule of

w



powers "for emplo"yees' appointed"i‘n" the pa'y‘ scale -of ’RS—2550-3200 |

..'(RSRP)/Pay Band I, Grade Pay Rs 1800/— in the Sixth Pay Commlssmn- .
N ASSIstant Personnel Ofﬂcer is the appomtlng authorlty of the appllcant ;
: ?The respondents have aIso ra|sed obJectlon regardmg non exhaustlng-'
| of the departmental remedy and have stated that the present OA |s

“liable to be dlsmlssed being pre-mature. . -

- 5. '_ The apphcant has ﬁled reJomder in. Wthh it has been stated that
' bar of alternatlve remedy is not attracted in th|s case as the questlon
ofJunsdlctlon |s mvolved |n |ssu1ng the charge sheet/punlshment order '

beS|des defendlng the case on merlt

L

R i 6.» ‘:We'have 'h:eard Iearned.counsel -for. the'parties and have -gone :

| through the matenal piaced on record We are of the view that the

-

: .present OA can be dlsposed of on ‘the ground that the appllcant has
~ not exhausted the statutory remedy avallable to him by. way of appeal
and in terms of the decnsmn rendered by the ‘Constitution Bench of- the .

'Apex Court in the case of S.S. Rathore vs. State of M P., AIR 1990 _

‘SC 10thereby conS|der|ng relevant prowsmns of the Admlnlstratlve‘.
Trlbunal S Act 1985 aaa the Apex Court has categorlcally held that':

the OA cannot be entertalned unless the aggrleved person had not

“V.exhausted the statutory remedy Admlttedly, |n this case, - the

-statutory appeal under RuIe 18 of the Rallway (Dlsc1pllne & Appeal)

o Rules was avallable to the appllcant and in fact vide- |mpugned order

dated 16 09. 2010 (Annexure A/2), the apphcant was aIso d|rected to -

_ _ﬂle an appeal Wlthln a penod of 45 days Thus W|thout gomg into ment



. of the case, we are of the V|ew that the present OA can be dlsposed of

Qat thlS stage W|th the d|rect|on to the Appellate Authorlty to deC|de the

appeal of the appllcant From the perusal of the order dated

) '-28 07 2008 |t is. eVIdent that the appllcant was glven appomtment '

e V|de order dated 28. 07 2008 and |t has. been mentloned that “thlS has

the approval of the competent authorlty" The sald order was S|gned

| by one Shri V. Slvasamy, APO/II/ Sr. DPO/PGT whereas the ‘order of -

R termlnat|on dated 16 09 2t)10 (Annexure A/2) was passed by the APO.
lThus .on the face of these two documents it cannot be preC|sely-. |
-_concluded that the appomtmg authorlty of the appllcant was the -APO 'c

who has passed the order of termlnatlon of the appl|cant Be that asit '

may, we are of the view that th|s questlon as well as other contentlons :

-~

- ralsed by the appllcant can be conS|dered by the Appellate Authorlty

Accordlngly, the Appellate Authority |s dlrected to treat thlS OA as. |

appeal on behalf of the appllcant and shall dispose -of the same’ by

passmg a speaklng & reasoned order Keeplng in vnew the' pecullar_

) .

; facts & C|rcumstances of the case whether the APO can be said to be |

_' an appomtlng authorlty of the appllcant and thus competent to

termlnate h|s serVIces the |nter|m stay granted on 08 10. 2010 and,

| .-“contlnued from t|me to t|me shall contmue till the flnal d|sposal of the -

appeal The Reglstry is d|rected to send the copy of thls order'

: alongmth copy of the Paper book to the DRM Northern Rallway,
Ambala who shall place the copy of the Paper Book of this OA as well
as copy of th|s order before the Appellate Authorlty for the _purpose of

deC|d|ng the appeal ,_of the appllca.nt in case .Divisional Railway

«



| ‘Manager, I\'Iorthern RaiIWay,' Ar'nba[a:‘ is -not the-AppeIIate' Authority of -
 the applicant.. o R L
7. We wnsh to add" that 0A No 738/HR/1O filed before the

: ‘Chandlgarh Bench of the Tr|bunal pertalns to the stage when the .

| |nqu1ry proceedlng was pendmg and the same was wnthdrawn when

: the fact regardmg completlon of the inquiry proceedlng by the Ian|ry
' Ofﬂcer and glvmg copy of the |nqu1ry report to the apphcant was

_ brought to the notlce of the Bench and |t was’ und_er‘these

o c1rcumstances -’the OA was permltted to be‘ withdraWn' with'liberty to -

the appllcant for makmg representat|on agalnst the ﬂndlng recorded
by the Inqunry Ofﬁcer As such concealment of such |nformat|on by

the applicant cannot be said td be suppression of ma.tenal fact. _

8. " ': With'these.obserr/ati‘ons, the OA .i's-rdisp'o.sed of with no order as

Ctocosts. T

C(ANILKUMAR)  © . (ML CHAUHAN) -
MEMBER (A) - L .. MEMBER (J)

AHQ -



