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Original Apb:licd'ﬂt‘)n' ?No.3;42/' 201 0

$.K.S. Chauhan: .

s/o Shri B.P.Chauhan;

r/o 62-B, Pratap Nagar, *

Khatipura, Jaipur, -

presenﬂy working as Supermfendenf
Central Excise, Jaipur-I.

. Applicant
('A,By Advto'co’re: Shri Amit Mathur)
Versys i

1. Unlon of India L
through the. Secrefory S DS
“Ministry of Finance, DO o
Department of Revenue
North Block; - o
New Delhi.

- 2. Chief Comm}issiorjer,-' v
- Central Excise:and Customs,
Statue Circle, Jaipur

= 3. Comrmssnoner ‘
Central Excisé Comm|55|onero1‘e,
Jaipur, S’rotue CII’C|€' .
Jcnpur |

4. The Chief Accounts Ofﬁcer,
Central Excise, Jaipur-l,. '
Statue Clrcle
Jaipur

.. Responaznts



(By Advocate: Shri Mukesh 1A‘gorwol) 4

‘Original Application No.343/2010
R.K.Sharma "
s/o Shri J.P.Sharma,
/0 G-5A, Madhuvan Colony
Tonk Road, Jaipur,
Dresenﬂy working as Superlnfendenf
Zentral Excise, Jaipur-1 '

'By Advocate: Sh'rii. Amit Mathur) *
Versus:

1. Union.of India |
through the Secretary.
Ministry of Finance,
Department of Revenue,
North Block,

New Delhi.

2. Chief 'Comr'ﬁ;issioner, ,
Central Excise and Customs,

Statue Circle, Jaipur

3. Commissioner,

Central Excise Commissionerate, |

Jaipur-l, Statue Circle,
Jaipur

4. The Chief Accounts Officer,-
Central Excise, Jaipur-,
Statue Circle,

Jaipur

(By Advocate: Shri Mukesh AgorWol)
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‘Original Applicdtion No.344/2010 ~
‘Hari Lal Goda - . o - K g

“s/o Shri H.L.Goda, "

.-r/o Hiran Magri, Udaipur
_presently working as
-f’SUperlmendem Central Excuse
Jaipur-l, Udaipur. .

,Applicqnt

(By Advocate: Shii Amit Mathur)
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- Versus ;

_‘1. Umon of. lndlo ,‘

through the Secretory

. Ministry of Finance,
Depon‘mem‘ of Revenue
North Block
New Delhi.

2. Ch|ef Comm|55|oner o . ;
Central Excise and,Customs, | - | |
Statue Clrcle, Jaipur RS ‘

3. Comm:ssuoner
Central Excise Commlsmonerote
Jaipur-l, Sfotue Clrcle
qupur :

. 4. The Chief Accoums thcer T

" Céntral Excise, Jaipur-l, R
- Statue Circle, ' ‘. . .

Jalpur o oo |

: o o ' " .-Respondents

(By Advocate: Shri Mukesh Agarwal) '

;

ORDER [ORAL)

iﬂ

All the OAs mvolvmg smmlor queshon of law: ond focts are

bemg demded by this - commoh judgment FOCTS of OA No.

342/2010 are taken as Ieodmg case.
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2. The aforesaid OAs are direcfed'ogoinsr the order dated |

22.42010 passed by the respondents whereby pay of the

dppliodnrs .'hds o;een revised ond order of gron’ring non-
functional grade pay of Rs. 5400/- has been cancelled.

3. The-opplicoh’rs are also aggrieved from the order ddred
9.6.2010 passed by the resoohden’rs 'whereby represenrorion
submrr’red by the opplrcon’rs dgomsr the order do’red 22.4.2010

hos been reJec’red

¢
1
g

4, Brief fdc’rs of the case are that the dppliCdn’r was
promo’red as Superrnrenden’r vide order dofed 3.6. 2004 The
aforesaid order wos pdssed ofr‘er hrs name was. recommended
for promotion by -‘:The DPC. ln the order of‘promoﬁon, it is
cleorly'sﬂoullored .‘f;hof. .prorno’riOrw is against .cosf recovery post
bLt for all the pu#poses his promotiori was made on re‘gu‘l_or
besis. It is-averred that the opplioon.’r came in the scale of Rs
7500-12006 rrwuch ;’o‘rior to his ‘pron'lwo’rion as Superimendenf but
in ihe Order of ‘pror;wo’riorr it was rrfrren’rioned that his promotion
is on odholc basis.

5 As oer "clorific%oﬁon dated 21.11.2008 it was clarified that
non—funcﬂonol .grd"tzie pay will be};dvdiloble w.e.f.:__’rhe date ,Of

completion of four years service in the grade pay of Rs. 4800/-.

The case of he opblicon’r is that ggrode pay of Rs. 4800/- was . B

frxed vide order ddred 3.6.2004 and in pursuonce to this, his

pay frxo’rron was - mdde vrde order dd’red 5.3.2009. The

7
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opplrconf wos grven grode poy of Rs 5400/ rmmedro’rely from

‘The doie he complefed four years of servrce'};:’n the grade pay .
"'of Rs. 4800/ | o ' S

6 Furrher on 15. 12 2009, fhe resoondenfs rssued order of
:Group—B offrcers.who hove comple.ted mrn.mum four ye.ors
regulor servrce: os Superrn’renden’r o'n'd who vj/;ere gron’red ’rhe
| ‘hrgher grode poy of Rs. 5400/ in PB- ll on nor.; funchonol b05|s
‘ond name of the opplrconf woe exc' uoed..; Again the
responden’rs .rssued a Iis’r in -rhe"- morrfh of Jonuory 2010 in this
regard ‘ogorn excludrng nome.of fhe.opplu orr’r from the list of
eligible: condrdores Respondenfs |ssued orc: er do ed 22.4. 2010
wherern it was mermoned ’rhof as the opplreom and 'rhree
ofher persons vvere promoreo on o.dhoc bosrs ond not on
| _regular bosrs m #he scole of ;SOO :ZOOO they erI be en’rr’rled
for grode pay of Rs 5400/ wef ’rhe date rhey comple’red
four yeors on, regolor service in rhe grode-;--of Rs:: .,4800/‘-
- RUrsuant to the o'foreé'oid o-}dé_ﬁr reo‘-o've"r\,‘/ »vc;;é'i"'?dirfeo’red from
‘the solo.ry of rhe Jppllcom ono furfhler he wos';o'llowed grade
poy of Rs. 5400/ wef ’rhe do’re he comple‘red 4 yeors of
regulor servrce rn the scole of Rs 7500- 250 1200@

7 The order mpugned Arm A/] ond A/2 ore chollenged
orw the ground fhor opplrconfs are enhﬂed for non func’rronol

grode poy even rhey are nof regulorrzed as; ’rhe opplrcom‘s

are workrng in the scole of Rs. 7500 IQOOO
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8. In support of - his subm,i"_ssi.ons the leafned counsel
appearing for ’rhe;;opplicon’r placed relionce on the judgment .

rendered by the Madras High Court in the case of

M.Subromoniom vs Union of India_and ors in W.P.No.13225 of
2010 The Drvrsron Bench of the Hon' ble Madras High Cour’r
vrde its Judgmen’r dored 6.9.2010 observed as under:-

"7. We orej unoble fo agree with this clarification given
py the Under Secretary to Government of India, since in
an eorlrer clorrfrco’rron “dated 21.11.2004 of the Deputy
Secre’rory fo Govemmen’r of India, it was clorrfred as fo -
how the 4 yeor perrod is To be coun’red for.-the purpose .
of gronhng _hon- functronol upgrodofron to Group -B
officer, i.e. wihe’rher the 4 y;eor period is to be counted |
with effect from rhe date oni‘-which an officer is placed in
the pay score of Rs. 750(5-12000 (pre-revi,sed) or with
effeof from . 12006 ie..the .do’re on which The
recommendohon of The 6" CPC came into fores. It wos
clorrfled ’rhor‘ fhe 4 yeor perrod is to be counfed with

effec’r from r‘he date on whrch an officer ; placed in the

pay scole ofﬁs. 7500- 12000 (pre revrsed).

8. Thus, if on officer has complefed 4-years on 1.1.2006
or earlier, he will - be giveh the - non functiondl
upgrodohon wrrh effect from 1.1.2006 and if the officer
completes 4 year on a date after 1.1 2006 he will be
given. non- funchonol upgrodotron from >UCh date on
which he complefed 4-year in the pay scole of Rs. 7500-
12000 (pre- revrsed) since ‘rhe pe moner admittedly
comple’red 4 yeor perrod in fhe pay scale of Rs. 7500-

it
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12000 ds on 1.1 2008 he [ en’rlﬂed ’ro grode pdy of Rs.
54@0/ lh fact, fhe Goverhmenf of . lndrd, having
dccepfed the | recommehddhom of ’rhe 6'“ 'de .
Comm|55|0h issued @ resoluhon ddred 29.8. 2008 grdnhng
grade bdy of Rs. 5400/ he Group B Offrcers rn pay
Bdhd 2 on on- func’rronol bdsrs dffer four yeors of reguldr
service rn the grode pdy of Rs 4800/ |h poy bond 2.
Therefore denial of ’rhe some beneflf ’ro ’rhe peh’rroner
bdsed on clorrfrcohorr |ssued by the Under Se crefory fo
rhe. Goverhmehf w,d-sf comrdry To. The obove said
cldrifico;ﬂon: ond wirhouf' amending the rul 35 of the
revrsed pdy scale, such decision conhor He 'fdke-h.
Therefore we are mclrhed to |h'rerfere wrfh hg order cf

the Trrbunol "

Taking ddvdhroge of‘,fihe'j.vjudgrhen’r'of the I;Acdros: Higr'r
Court, if” is s,ufbrhiﬁedf by fhe counsel dppeorihg for the:
applicants ’rhdtrfh:e dpblicdh'fs bompl’ered 4 ye:drs':beriod dno'
four yedrs IS To be coumed W e f the ddte on whrch fhe ofﬂce
IS pldced in fhe pdy scale of Rs 75OO 12000 thus in‘view oi ’rh ;
ratio decrded by the Mddrds Hrgh Courr rhe order rmpughe |
Ann.A/1 dnd A/2 requrre to be quashed ond set- dsrde |
9.0 The' leorn‘ed-'couns‘el S_hrr‘ Amrf M‘dr‘hur,-'oppeorrhg fdr the
dpplithté furrher ;subrh__i,’rs Thof e’veh |f the dpphc:dm ore no"
ehﬁ’rled for The';ndh-funbﬁohoi :&'jrdde pay o_;hd lfl’r is po{d 'bA;,
the respohderrrs" b’fy wrong 'irrferioreroriioh of;cirézlors, it |s Jhoi

fault of 1he OppHCOmS dhd m such crrcumsrdnces recovery

- .‘ * S 3
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',i__conr)or be made effective and in support of his s somissions he

placed reliance on the judgment rendered by"rhe Hon'ble

i’Supreme Court in the case of :}Bcbu ?Lol Jain vs‘:. State of M.P.
bnd Ors,, reporfed in JT 2007 (6) SC 59 wherern the Supreme
‘Courr observed Thor any excess solory paid by mistake ona
~misconce‘pﬂo_n -of law con‘jn’of{f be rfecovered.;.. Also ploced

reliance on the Judgmem of The Supreme Court | rn rhe cose of

&

Deb Noroyon Shyom and Ors Vs Store of Wes’r Bengal ond‘

Ors., reporfed in. JT 2004 (lO SC 320 cmd Yoqeshwor Prasad

'ond Ors. Vs, No’rroncl Insh’rufe Educe’rron Plonnmq and Admn

and ors ors repor’red in JT 2010 (12) SC 278.

10.  On the corj_frory, the leomed counsel oppeoring; for the
r;espo"nderﬁs eubrnitred tho’r} bre;senﬂyv there dré 278 regular .-
bosfs'in ’rhe grade of Superiqf,enbenf,'Cenirol Excise, Group—B_
in Customs and Central Exc’:ise,-": Joipbr Zone. Ih addition to
obove regulor pos’rs ’rbere ore 5 rnore posts of Suberln’renden’r
Cemrol Excrse Group-B whrch were scmchoned by the Mlnrsrry
on cost recovery bosrsl for fhe Inlqnd Container Depofs (ICDs)
situated in'VRcﬁes’rhon. The cbs’r of these 5 pOs's rs recovered
from the cu'srofdiq.rws of ICDs.",As_,é__gnd when any ICD is close j,‘.'
fbe posrs.' incluei'ng posfé of Suberim‘enderﬁ Groug B
sc?ncﬁoned for "rbe | coneern;:ed ICD - are '%rreofed as
dbolisbed/yvi’rhAdrown It s fbr’rher submrﬂec fhof the cost

recovery pos’rs are rnr’rrolly senc’rroned by tre Mrnrsfry for a
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perrod of one yeor only ond ’rhe proposol for con rnued

re’renhon of cost recovery posrs for fur’rher one more yeor as ,'
. . 1 Lt . i. . ,\ . . !

: T‘-per The: reqUiremenf s?ubrhi.ﬂed by ’rhercps’rodion of ICD,‘s, is .senf

Y
1

’ro_' the _Mihisrry for gronﬁng;sd’n‘cﬂon’, dfnd fhe Min_]Sfry hds giyen

The sonchon on ’rhe bosrs of ’rhe proposol Hence he pos’rs

h
oo -n

(rncludrng rhe pos’r of Superrn’rendem Group B) sanc roned on‘ '

1

| cos’r recovery:bo‘sis are no’r;.r,.egulorh rrojure-. L b

The leomed counsel oppe rrrng for the respondenfs

§

greferred ’ro Arm A/3 by whrch H o"pplico?"n’rs were ‘giyenA

_ oppornrmenf on od hoc bdsrs ond i !he order r’rself it rsr cleorly

"ihdicofed fh"off ’rhey were p'rbmoled"‘o%; S‘”’uperimeh‘denf‘iGroup-

B purely on od hoc bosrs ond |mmedro’rely of’rer oboll’rron of' |

/

Ihe sord pos’r fhe odhoc opporn‘m enr erI be rermrnored

wr’rhou’r grvmg ony no’rrce dnd n‘ is olso mode cleor rhof odhoc ,

N
1

dppomfmenf wrll nor grve Iegol rrghr o such opporn’ree for

regulorizoﬁon‘.‘f R ,3; C e :' R j,

: 1_2_. Shrr Agorwol oppedrmg for fhe re . oonden’rs olso refe red ,

a

’ro Ann R/4 Ieﬁer dd’red 2. 5 1990 |ssued by ’rhe respondeni by.

whrch rr is mdrcor‘ed rhoi ’rokmg rnro occc Um‘ the prObIems

L)

‘explained byf-\/;orrouscbllecforc‘{l}es, i’rhosfbéenr.-’;de‘ci_ded""by ’rbe

“

‘Board that:- ; D

i) o ,5;- Posrs sonc’rroned" on cos’r recovery bosrs moy

be frlled by promohon on odhoc bosrs
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i ACosf recovery soncfron would be limited to
-ministerial staff. _ |
iii). _-""Posfs', sdncfi;oned‘ on cost re':'covery basis

“should be sepdrdfely shown in the

":soncfloned sfrengfh of the Collecforofes fo'—‘

‘ensute that such posfs are nof filled on"

reguldr bOSIS . this purpose Chief
Accounfs Offrcers in fhe Collecfordfe would

keep necessory record along wrfh particulars

.and details of chorgeg recovered from them.

I

-’fexecufrve staff only dnd would not apply fo_'

.

'of ndmes of fhe porfres perrod of soncfron :

13 Hdving referred ‘rhé dbove 'provisions fhe leorned ,;

counsel dppedrrng for fhe respondenfs submrfs fhdf admittedly

!

fn’e opplic’:dnfs were f'given .dppoinfmenfi on fhe 'posf_ of
' Superlnfendenf on cosf recovery bdsrs purely on, odnoc bdsrs |

He olso referred fo order ddfed 15 10. 2007 (Ann R/fS) |ssued

by the Offrce of Comrnrssroner Cenfral- Excrse Jdrour in ferms

of Mrnrsfry 5 Ieffer ddfed 16 8. 2007 dnd letter ddfed 19 9. 2007

by whrch Inspecfors mcludrng ddhoc Superrnfendenfs Group B.

were prornofed to the grdde of Superrnfendenf Grade-B | |n fhe SR

l

pay scale of Rs. 7500 12000 on regulor bdsrs w.e.f. fherr dofe of

!
r

Jornrng in pursuonce fo this order Tne dppllCdnfs were alo

grven promofron on reguldr bosrs vrde order ddfed 15.10.200 7[

dnd submrffed fhof fhe opplrconfs dre only enfrfled for fhe

benefif.; of nonffun_cfion_ol grqde pdy dffer comp'lefion of 4




years Afr’omi'_z fhe’ date of joining -pursuant 'T.o'iorder dated

15.10.2007 and ot from the dateof adhoc ‘appointment as

claimed byltlhe :Qpp'licon’rs.'\ ;

| 'l 4, Furfhér‘reférred‘ to Ann.ii?‘/l 7 is.s;‘uned by Theﬁ Qovernme’nf of
Indio,Ministry of Finance on ]:“6_".9.2009 c;lorifyin;g dbou’r grant >f
grade pay of Rs; 5400/~ ‘o'n fu"rjtcﬁorj;ql bésis @) Gr‘oup~B office rs
in Cen’rr"ol B’ooré of"- Excise o,ﬁd CﬁUsTc;ms. ln bursudnoe o}

3

; Deporfmem‘__ of Expenditure R’e_‘{solu’ribn datecl 29t August, 208

‘notifying acceptance of recdmmendoﬁons of 6!h Central Pay

’ Commission’, it w":os décided Tb.',gron-vf Grélde ‘l)o.;j/ <§f- Rs. 5400/- in
PB-2 Qn'nohi—lfurjcﬂor)ol basis :‘To Group-B ¢ ffié:é;rs Qf Central
:Board | of ’ :Excisé ,_ ohd éustéms |e | Cusfom
'~Approiser/8uperimehden’r of .C,en’rrdl».: Excisca/Subé:rinTendenf of
Cus’forhs (P) Gfter comple’rlon of 4 yécrs regJlar service in the
:grcde pay of Rs. 4800/ in PB- 2 In wew of this cloinflcchon The
~ grant of higher. grade .,p'oy‘l of Rs.- 5400/- in PB-2 on hon

functional bdsis is not Iinked tb voconéy ondv"m;oy be given

'frefrospecﬂvélly wef 1. .2006'-p.rovicj:ed the official concermed |

hos comple’fed mmlmum. 4 yeOrs of regulor serwcé as on
112006 as Cusfoms Appronser/Superln’fendenT of Cern’rrol
l,Excuse/SupermfendenT of .Customs (P) wrespechvé of the pay
scale oﬂoched To the post and is clear from v1gllonce Ongk

15, Th.e Ieor-.ned counsél dbéeonﬁg for the responden’rs In

support of his submissions plqe‘ed r‘;e,!,iohce On.ithe judgment

ya
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rendered by the Apex Court in the egse of Dr. Arundhati

A.Pargaonkdr and another vs. State éf Maharastra reported in -

AR 1995_ SC 962 wherein fhe. Apex Court held that a
" continuous service by ifself do not g'.ive rise to the claim of
: reguldrizd’ﬁon. _Tln the preserﬁ éose, the selected
Inspectors/adhoc Superintendents Ilinc,luding applicant by _’rh.e
DPC heldvon 12:9.2005, 3.5.2006 and 15.5.2007 were granted
“adhoc promotion purely on adhoc basis for limited period of
SIX mom‘hs:vide orders dated 19.9.2005, 5.,5.2006 and 15.5.2007.
It was cleo.rly rﬁenﬂbned in the said orders that ;jue to
abolition of cqs’r. recovery st’fs or for any other r:ason, the
department has the right to revert the said offi; ers to the
Agrod.e of Inspector at any time without ‘ossignirng Of"\.-/ rei::son or
prior notice orjd odhoc promotions do not confer any right Tfo
.’rhe individuel concerned to ’clcim regQIor prom‘oﬂor) or’to
claim seniority in the higher grade. The adhoc Superintendet ts
inclg?ding qppliconf and Inspectors Who were falling wi’rhin.ﬂ e
presci:"iribed normal as well as éx’rended (5 times of vacancizs
for Thé SC/ST ;ondidofes for regular promotion by adopting

selection method) zone of consideration, w:zre considered for

regular promotion by the DPC held on 10.10.2007. Thereafter

vide order dated 15.10.2007, 29 Inspectors including adhc c

Superintendents (applicants) were promoted to the grade f

Superinfendenf Group-B on regular basis against 29 existir 3

&~
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;-regulorl_vrocdncies. The dpblif’con’rs c_jre ofily enﬂﬂed és per the. + '

'gurdelrnes ond clorrflcohon for gronf of non- func’rlonol grode'

: .'r

-of Rs. 5400/- rn P82 os Superih’rendent .G_orur;})-B after

'}complehon of 4 yeors service offer regulor promohon He

,furrher ploced relronce on fhe Judgmem‘ dor‘ed 1531996

‘{.rendered by fhe Prmcrpol Bench of ’rhrs Trrbuncl |n OA No

2337/19% S. C Achrrwol vs Unron of lndro and ofhers holdrng :

4__Thc11 depor’rmen’r can correc’r or ony porm‘ of hme an

"gdminisltroﬂve'_‘;error, if_.fhe-som‘e is ogqinst;rules onfd ’rriere is no

Ee

'tes’roppe.l' ogoinéf. the IowS/rUles. Furfher relred Upon fhe

e

Judgmenf of fhe Supreme Couri dored ]9 11. 1997 rn C A. No

_5336 of 1995 repor’red rn 1998 SCC (L&S) 1191 in fhe case of

_Krshorrlol Chormokor ond onofher Vs, Drsfrrc’r Educohon Officer

‘E
. At._

and ono’rher‘whe‘rein_if is held‘é’rhof Q'h employee on w?hom an

iundeser»ﬁg{ed b_enefif hds been,.conferred on ecc;j_ouni -_"'of .

l‘. .

S

.,mrsioke on the port of the Governmenf is noi ermtled fo retain.

r'

ks
I . ‘

lé Hovmg he@rd ihe rrvol submrssrons of fhe respechve

N

parties c‘md up_c')rj‘}core'ful perusol of the material q:vo,ilﬁpble ;On
record.as well'as the jUdgrhen’rs and' the documents referred

.J

' hve porhes bOsrcolly The cose of ’rhe oppllcon’r

s boseﬂ on ’rhe Judgmem of the Drvrsron Bench of fhe Modro

| . 4

.Hrgh Cour’r Befere the Modros High Courf fhe order possed b\

1he Cenfrol Admrnrs’rrohve Trrbunol do’red 19 4.2( )10 wos Unde
.5 ¥




were dir_écted to grant grade pay of Rs. 5400/- to the

petitioner from 1.1.2008 as per the resolution dated 29.8.2010.

The clarification which was under cv,onsiderofion} before the
Hon'ble Modros High Court was altogether different and bare
{perusol of'_ fhe ‘jjudg.ment 're:vedls ’rh:o’r the main chollenge
,,béfore ’rhé ‘Modros High Court was with regqrd to grant of

benefit of éh Central Pay Commission but nowhere in the

judgment it is mentioned that the petitioner was working on-

adhoc basis. The.’"refore, the clarification was considered and it
‘qu observed THOT since ’in the clarification dated 2{.1 1.2004
'i-of the Deputy.Secretary to Government of India it was clarified
as to how the 4 year period is to be counted witl ef.fecf from
the date on which an offi:cer is plobed in the pay scale of Rs.
7500-12000 or with effecflfrom 1.1.2006 i.e. the date on which
the recomr_hehdoﬂons of 6”" CPC came into force and i was
clarified 1Hd’f that the 4 yed; period is to be cour ed with
effect f‘romr'fh_e date on which an officer is place d in the pay

scale of Rs. 7500-12000. If an officer comple‘ed 4 years on

1.1.2006 or earlier, he will ‘be given the non-functional

upgradation w.e.f. 1.1.2006 and if the offic.r cqmplefas‘ 4
years on a date after 1.1.2006 , he will be given non-funct.onal

Upgrodoﬂoh fr:om such date on whig:h he conipletes 4 ye ir in

the pay scale of Rs. 7500-12000. | o %
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17. Here in the ins’fonc'e‘.i'cosle, itis ,oc,éjmiﬁed co;:se that the

| ,opplic'.o'nts ‘were promoted as Superirﬂendenf éroup-B on '

. adhod :bqs_i:s and that too’ fo_r;fhe fixe{éd? oeriod ond With the
condif_ién that ir{wnﬁediofelyi O(\écomplg—_:‘ti;on_:ofll the éoiid period

| fAheir sérvice Qré ‘lioblei.fo bé iérmind’red Iﬂ_NiTh(SUT oh.}/ hofice at

i’ any fin,"wge and.it is also admitted that this brOmoﬂon |s not given

- on r'egulor ',bo‘si‘s. As sut;mifjed by. the respon:de\nfs, the

: dpplicbhfs 'wer.:e ~-regularly E‘)romofe:‘dz - on The' bos’r of

Supermtenden’r Group B ohly wde order do ed 15 102007

)
4

Thus the opphconis were not ennl d to get-_, the non- b
' f‘UncTionol G’rode Pay of Rs.v5400/— ond.fhe benefit. extended .

“was by mistake and as per the-ratio decided by the Hon'ble

Supreme Court in the case of Kishori Lal Charmakar (supray,

| fhe employee on whom an Ui;rwderseriféd benefit has been
~conferred oﬁ occoun’r of nmi‘s,’fo.ké is nqi en,_,jiﬂed to ré’r"oin it.

:18. We holv'e Olslo corefullly :slccnn‘ed" T'h.e judgmenf in Th?
.case of Babu- Lal- Jain (s_:'upré) decidéd by ’rhé Hon'ble
SUpreme‘Cour‘T wjth regard fo recovery Q_f excess scldry paid
'ﬂ?ofrlw Oc'éo’um‘fi of fnis’ralée oriwd'..\.’rhe mi;1éke f“’ook ;;)lc:tce on
:._misconcelptigﬁn. of-law. The c‘fcsé‘:»before 1‘:h¢ Hon'ble;SL‘Jpreme
Court was o’l’fog'efher different and ihu; ’[he ratio decided in
!"’rhjs case |s not opp’ljl.icoble to .,Thé. ‘bresenfg c4:"'dse. |

19. th regord to the case. of Yogeshwor Proscd (supro)

relled upon by the applicants, the ratio decndendl in 1hof case
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was with regard to the principle of ‘equal pay for équol work'
category. Admittedly, Opb”CGﬂ’fS in the pré%en’j?ccse were
promoted purely on adhoc basis for a fixed tgrms on-the post
of Su’perin’r!e'ndezm Group-B with cer’rdin cﬁmdi’(ibn_é, so it cannot
be s.c-]id that the case of the applicants is at par with the

emplé’)yees. regularly appointed as Superintendent Gi )up-B

“and thus the ratio decided by the Hﬂon'tfjle Supreme Ccurt in.

the case of Yogeshwar Prasad is also not applicable 15 the

4

preseﬁnt case.

20.  Having thoroughly considered the submissicﬁ.ﬁns rﬁode" on
behalf of the respective parties and the judgment ;:f ihe
Princibol Bénch .“of thi§ Tribu"nol as well as the judgment of t e

Division Bench of the Madras High Court and Hon'ble Sup er

Court, we are fully convinced that non-functional grade pey

of Rs. 5400/- exféhded in favour of ’rhé'opplicom‘s was cor.frc' y

fo the circulars issued by the respondents and Ann.A/1 ar ¥

A/2 have been rightly po:'ssed by W'thr.ov’ving the said bene t

as the qppl'jcon}’rs have lnof com:pléfed 4 years of regul r
service in the Grqde Pay of Rs. 4800/- in PB-2 after re jul -

promotion to the grade of Suberin’renden’r Group-B. The

applicants are only entitled to get'the benefit on bompleﬁor‘ |

of 4 years' regular service from the date of regular promotior

and admittedly, the applicants have not completed 4 yedrs

o
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: reguldr service from the dafée of regular bromo’rron Therefore
- we fmd no rllegdlrry in the: rmpugned order Arm A/l dnd A/2
dnd no lnrerference whdrsoever is colled for

- 21, Consequ_e_n_rly, all the Q’Asi;dese'rve to be dismissed being

" devoid of merit and the same are hereoy cismissed with no

. order as to ces_"’rs. ' B4
(ANIL KUMAR) © (JUSTIC E K.S.RATHORE]
Admv. Member - udl. Member
R/ ‘




