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, JN THE CENTRAL ADMINISTRATIVE TRIBUNAL,. 
\' 

JAIPUR BENCH 

JA.IPUR, this the· 81h, No~:ember, 2011 · 

CORAM.: 

" 
H.ON'BLE MR. JUSTICE ~ .. ~.RArHoRE, M.·EMBER (JUDL.) 
HON'BLE MR. ANIL KUM:AR, MEMBER (ADMV.) 

·~ . 

Origin.al ApPlica.tion No.342/20 l O. 

S.K.S. Chauhan:: · ... 
~/o ShriJ3.P.ChaCJhan; 
r/o 62-B.'PratapNOgar, · 
Khatipura, Jaipur,. 
presently working as Superintende.nt. 
Central Excise, Jaipur-I. 

(.By Advocate: Shri An\')it Mathur) 

" 

.. 

. '. ~Versus 

1. Union of India 
through th~ ,secretary~> 

: . ''· 
Mihistry of Finance, 
DE;p·artment of Revern/e: 
No.rth Block:,·· ; . 
New Delhi. 

2. Chief Cornmissioner, · .. ; 

Central Excise ar{d c·ustoms, 
Statue Circle, Jaipur 

; . -~ . . .. 
3. Co'mmissiorier,: i . 

Central E;cise Commis~ionerate, 
Jaipur-I, Statue Circle, ::. 
Jaipyr 

4. The Chief Accounts Officer, 
Central Excise,'.Jaipur-1, .. 
Statue Circle,· " 
Jaipur 
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. (By Advocate: Shri Mukesh Agarwal) . 

. · . . 
·Original Application No.343/20 l 0 

R.K.Sharma 
s/o Shri J.P.Sharma; 
'r/o G-5A, Madhuvan Colony, . · · 
Tonk Road, Jaipur, 
presently .w9rking qs Superintender:it, 
:=entral Excise·, Jaipur- 1: 

. ., 

'· 
:By Advocate: Shr.i Amit Mathur): 

Versus 

l. Union of lnqfa 
through the Secretary. 
Ministry of Finance, 
Depar,tment.'of Revenue, 
North Block, · 
New Delhi. 

2. Chief Comrri'issioner, 
Central Excise and Customs, 
Statue Circle,, Jaipur 

3. Commissioner, 
Central Excise Commissionerate, 
'Jaipur-I, Statue Circle, 
Jaipur 

4. The Chief Accounts Officer,. 
Central Excise, Jaipur-I, 
Statue Circle, 
Jaipur· 

(By Advocate: Shri Mukesh Agarwal) 

J1 : :'w·~;.~~r:· 
1 

. ··1·~ 

'I. '"::: 

.. Applicant 

.. Respondents 
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. Original Appl.ic6tioh No.344/2016 

·Hori Lal Goda .. 
.:s/o Shri H.L.Goda, :. 
r/o Hiran Magri, Udaipur 
. presently working ps . . . 
. ;'Superintendent. Cer;itral Excis·e. · · 
.Jaipur-I, Udaipur. 

·' 

.' Versus 

l. Union of ·India 
through the· Secretary: 
Ministry of Finance, 
Departmen,t of Revenue, 
North Block< 
New Delhi.· 

2. Chief Co.mmissioner, . 
Central Excise and, Customs, 
Statue Circle, Jaipur 

3. Commissioner, . 
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Central Excise Commissionerate, :· 
Jaipur-I, Stettue Circle,,~ } 
Jaipur 

4. Th.e Chief /\ccounts Off.icer, 
C~ntral Exc:i~e, J~ipur-1,: · 
Statue Circle, 

. ; i : 

·~ . ' 

·' i 

.. .Applicant 

Jdip,ur . ., .\ ' • ·l 

.. ·Respondents· 

(By Advocate: Shri Mukesh A.garwal) . . ,. 

0 R D E R (ORAL) 

. :·>, 
• i 

\. 
All the OAs :ir:wolving similar question of law and facts are 

;. 

b:eing d$cided :bi this·· cor:nmo~ judgmen·t;~· ·Facts ·.of dA Nb. 
:~ ; ' . . . 

... 
342/2010 ore taken as leading case. 
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2. The aforesaid OAs are directed against the order dated 

22.4.20 l O passed'.. by the respondents whereby pay of the 

applicants ·has been revised and order of granting non-, 

functional grade pay of Rs. 5400/- has .been canGE·lled. 

3. The. applicants are also aggrieved from the order dated 

9 .6.20 l 0 passed by the respondent~ whereby representation 

submitted by the applicants against the order dated 22.4.2010 
. . . 

has been rejected. 
\ 

'· 
4. Brief facts of the case are that the applicant was 

promoted as Superintendent vide order date/d 3.6.2004. The 

aforesaid order wqs passed after his name was recommended 

... 

fo1 promotion by ._the DPC. In the order of promotion: it is 

clearly stipulated t~at promotion is· against cost recovery post 
' '. 

bL t for all~ the. purposes his promotion was made on regular 

be sis. It is ·averred that the applic::ant came in the scale of Rs. 

7500- 12000 much prior to his promotion as Superintendent but 

in. The~ Order Of prO~lOtion it WOS mentioned that his promotion 

is on adhoc basis. ; 

S:-- As per clarific,ation dated 21. l l .2008 it was clarified that 

non-functional gra~e pay wiU be·available w.e.f.'.the date of 
\ 

completion of four years servi.ce. in the grade pay of Rs. 4800/-. 

The case of .he ap~licant is that ~rode pay of Rs. 4800/- was 

:: 

', 

·'' 

fixed vi de order dated 3.6.20,04 and· in pursuance to this, his 
' ' l ' ,"::'~ 

pay fixation was ·made vi de order dated 5.3.2009. The 
··:. 
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>} 
. opplicant was given.grade pay of ·Rs: 5400/- 1.mmediately from 

: -' ' . •. f: ' . '-··:. 

'the date he completed fo'ur years of service ,ih the grade pay 
, ' 

:of Rs. 48001-: 
;.; '.' 

. .. . 

.. 6. F~rther, on 15.12.2009, the respondent~LJss:(Jed order' of 
. · .. · .. 

Group-B officers. who have comple:ted min\llur11 four years 

' ·.. . " ·i\ ,: ' 
'r.egular. service as Superintendent an,~ vyho V)~er~ .. granted. the 

higher grade pay of Rs. 5400/-: in PB-·ll on· no(,rfun.ctional basis 
' . . . . ,; . :-.: . ,·· 

~ . -:~ '• 

and name . of ·the appli.cant Wa~ exc 1uZ'ec(, Again fhe 

responoents jssu,ed a list in th~:. morith of Jondary,~· 20 l 0 in this 
; ·: , . r ·• • :1 ·... . . ': Qj~, . " 

·,., •' , r 

regard again exdwding name ·of the applicar.r( from the list of 
; . : ~ ·. . : ··:·; ', . . 

eligible· candidates·. R:espond~~ts issued brc:e(.;daf~d 22.4.20 l O 

wherein it was menti.oned '.thpt as the oppl.i.Cant and three 
·~ ' :'.: ,'.. : ,. • -:~ l, ."~·~?'., r ,' 

,, : ,'\ 

other persons were promoted on adhoc b~.sis and not iOn 
:1··.·:· ';.; 

, . . . ' .. . ~·., . 'r 

r'egular :basis in. the' scale,.of. 7500-1:2000; they::,will be entitled 
.. ' ' • ··: J1' 

f.or graqe pay of .Rs. 5400F V\'.e.f. the date (hey'.· co~ple.ted 
,·~ I, , :, ' . ' . ' • ~, 

four years on, regular service in the grad~·. ·of Rs:;, 4800)-. 
- . ~ I 

Pursuant._ to the o'f9re~·aid. dtd~~'r, rec.overy wcis · dir.ected from 

' . . ' . .· . 

the salar·y of the .jpplicant and furth.er he wa~,,:allowed grade 
~· . . :. . "·. : . ': ' . //:.. ' 

·, '· '1,:. 

pby of ·Rs. 540.0/- w.e.f. the dote he comple.ted 4 years of 
. - . .··· . 

: ' . ' ' .' i 
regular s;ervice in the scale of Rs~ 7 500.-250-12000;" · 

. '! ~ ' ' •' . . . 
. . ·;.·, . 

7. Th~ order impugned Ann.All' and A/2 6re ~hall~nged 
' .• ·,·!- ' 

or-:i the ground that. applicants· are en:titled fof, ·no~ functional 

grade P.ay even 'they are not :regula'rized, as\the applicants 

ore working in tl1e scol~ of Rs' 7500-1 ~O~O... ·~ '. , 

';: 

. ·-> ~ " 

,,I 

',.'.' 
' '· 

·~ 

,, k':. 
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8. In support '\of · his submfssions the learned counsel 

appearing for the'; applicant placed n~liance on the judgment 
~ . . . . ·~ . .- .. 

rendered by the Madras High Court in the case of . . 

M.Subramaniam ~·s. Union of India and ors in W.P.No. l 3225 of 

2010. The Divi.sion Bench of the Hon' ble Madras High Court 
,:, 

vide its judgment date.d 6.9.2010 observed as under:-

11 7. We are· unable to agree with this clarification given 

by the Under, Secretary to Government of India, since in 

· an earlier clarificration,. dated 21.11 .2004 of the Deputy 
. . ' . . ' ... 

Secretary to Government of India, it was clarified as to 

hoyv the 4 year period ,is to: be c,ounted for:. the purpose 

of . granting . non-functional upgradation to Group-B 

officer, i.e. ~~hether the 4 year period is to be counted 

with effect from the date on which an office.r is placed in 

the pay sca.f.e of Rs. 750Q-12000 (pre-revi.sed) or with 
' 

effect· from ': 1.1.2006 i.e. : the . date on which the 

recommendotion of the 6111 CPC came into f )re•;. It wqs 
. . ·. ~ . 

:iorifled thaL the 4 year p~riod is to bE C~)unted with 

effect fr,om the date on. whi_s=;h an. officer ; pl Jced in tl1e 

pay scc:iie of ~s. 1500-12000 (pre-revised) .. 

8. Thus, if an'. officer has completed 4-years on l. l .2006 
i . . 

·;: 

or earlier, ~e will be given the non-functional 

upgradotion ~ith effect fro~ 1 .1 .2006 or 1d i.f the officer 
• '.· • 1; • 

completes 4 year on ci date after ·1 .1 .2006, he will be 

given. non-fu~ctional upgradation from 3Uth date on 

which he co~pleted. 4-yea/in the pay scole. of Rs. 7SOO-
' 

12000 { pre-r~vised), since :, the · pe ~ition·3r : admittedly 

completed 4 'year period in the pay scale of Rs. 7500-

.. , 
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12000 as· on ·1. l .2008,,; he. is entitled to grade pay. of Rs. 
l : ''.• '- ' ': . • ' ..• 

5400/-. :In . fact the·· G:overnment.. of· .. lr:dia, having 

accepted the recommendations of th~ 6'h Pay . 
' ' •, 

Commis.s.ion, issued a f.·~s6Jution dated 29 .8.2008 g~anting 
grade pay of Rs. 5400/-. to th~ Gro~p B Officers in pay 

. ' ·i ' 

Ba:ild 2 On on-functio~b1 ·:basis .after f~ur y~ars of regular 

ser~ice in the grade· pay of R~. 4800/- in poy band 2. 

Therefore, denial. of the ~·ame·· benefit td the peti.tio~er 
. ' '. . .. ) .. ", . . ' . ·: :q. 

based on clarification i'ssued by. the Under SE:·cretary fo 

the Gov:ertiment w.os·. ~ontrciry to. the :ohove said 

clarification· and without amending the n.-!1 :;s of the 

revised pay scale, .s1x:h decision cannot . i)e ·taker. 
;· 1 . ' . 

' . , 

Therefore~ we are inclided to interfer~ with ·th :; or~er cf 

the Tribunal." 
. ' 

f. 

Ta king advqntage of the· judgment· of the Mc dros High , ' ' . . . . . 

Court. if is s.ubn1ifted ~ by ',the· counsel appearing fo'r the 

applicants thatr th:e applica~f,s comp,1.eted 4 years period and 

four years is to'· be .counted W·.e.:f:. the date on which the officE r . ',. . . ,; ··.r.!, . 

··; ' ' ; :, ~ '. . : ' ·" .j. :,•_ 

is placed in the pay scale of Rs. 7 500-12000, thus·, in'view of th· : 
. . ' . 

ratio deci,ded by the· M'adras' Hi:gh C0urt. th§ order, impugne· 
.~ . . : . . . ; . . . . 

:.•. 

Ann.All dnd A/2 require to be q,uashed and ~et-asi9e. 
~. . 

9.: The· learned :counsel Sh:ri· Amit Mathur }appea·rrng fdr thE 

applicants further submits that even if the bppl.ica,nt~ or~ no·. 
' < • .; ) .-· , ''. I 

.• f +· 

e~titled for the -'no:n-functionaf grade pay ond if it is paid b)· 
<'.·n; 

the respondents b\1 wro.ng i~t~rPreta{ion of:: circul~rs, it i~ no1 

fault of the applicants and, In such circumstances .. 19covery ,' '•,' 1 
' .: $; 

,Li/· 
fi'. ._// ,, 
~:· !f 

!.' 
.. .I 
.. ' 

~· . 
'.. ~ ... 

,! ; 
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":cannot be made effective ond in su~port of his sJbmissions 1 ie 

·placed reliance on· the judgment rE?ndered by the Hon' ble . 

iSupreme Co~rt in the case c)'f 'Babu ~Lal Jain vs·~ State of M.P. 

l 

and Ors., reported in. JT 2007 ( ~) SC 59 wherein the Supreme 

Court observed that 'cmy exces~ salary paid by .. mistake on a 
' . . .: . ' ~ 

l : ; 

misconception of I.aw cari:not{ be r:ecovered.i. Also placed 

reliance on the judgment of .the Supreme Court in the case of 
' '~· . 

Deb Narayan Shyam and Ors. Vs. State of We~t Bengal and "°". 

Ors., reported in JT 2004 ( 10 scj: 320 'and Yoge:shwar Prasad ,, 
. ·> 
'• J 

. \'. ·-. 

and Ors. v:S. National Institute, Education Planning an.J J'l.dmn. 

and ors reported in JT 2010 ( 1 2) SC 278, 

10. On the contrary, the learn~d counsel app~arin~;i for the 
. • I, ;', • 

.. !~ 
, . I 

respo'hdents suqmitted that' pr~sently there arE 278 regular . -

" 
posts· in th~ grade of ?uperintentlent, Central Exdse, Group-B 

. .. . . 

in Customs and Central ExCise:_ Jaipur Zone. In addition to 
.... 

above regular posts, there are 5 more posts of Superintendent, 

c;entral Excise, G,roup-B which w¢re sanctioned by the Minist1y 
. . ~ 

on cost recovery .basis for the Inland Container Depots (ICDs) 
" 

si;·tuated in· Rajasthan. : The c·6st bf the.se 5 po5 ~s :·is recovered 

from the custqdia_ns of ICDs. · As;_and when any ICD is close :J,- · 

the posts including. posts of Superintendent Grour: 8 

.f 
sanctioned. for · ·the concerned 

.· ·: 

~ 

ICD are ·;treated as 

abolished/withdrawn. It is further submittec that the cost 
~ . 

. ·' "· 
recovE?ry posts are initially sanctloned by tr e Ministry for a 

·.~ 

-~ 

..·, 
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·• ~ 

• i ',• !A ',\ ', ' 

.:, . period' of o~e.1: year. 0111~; a~d. th)~ >proposal .f6~ con1inved 
! : ! t 

. ' 

·: . retenti'on of c:ost recovery posts for.'further ohe more. yedr as 
. . .. ,r. : ' . . ~ . i •. ' ' : .. · 

1. ': r · ~ ! , , . ··.·: . ... i .. •.:• ', ·.' ,, ,· I ,. , /r • • , • 

: :. per thE'.' requirement s:ubmi.tted by the c9stodian of I CDs, is sent 
. . . 

· to the ~inistry fcpr gra.nting'..sqriction' a_hQ. t.h~ f0in,istry ilds given 
.:, I ' l ,:,: • • ~' .~ ~ ' ' .... ~ ·, ' ' I .,: ' ',' ' . '.' , . . • ' 

·the sanction: on the basis· of' the proposal. Hence tr1e pbsts 
1 

. •· l '. . . . .. • •• ·:·, " • :i .·· :· .. ' \· . 
.. '(iricluding tl~e p8st of Sop~rin'fenden.t. Gr6up-B) sdnc+ioned on . 

' ·: 

' 
cost rec;:'overy basis are notr..egular i ~.nature; 

. ; : . ·; ~ ~ ·, 

~·, ; .. · , ,;\ 

{ .. ; 

. l.t, · The learned counsel· dppe lrir.1g. for the :respond~nts 

; referred to Ann.A/3 by· 0;hi.¢h n·e. · ~bplic~nt;. were giyen 
• \ ,:,. •. ' .:,. ' ', ~ • ' , ~" ' •• 1 

. appoint.ment'.on. ad-hpc basis.. and i·.1- lh~ ·orde.r itself it is·,.cleorly 
\ ;, ,. ·,, ' .. • , , ' ' .. ~ ·• :. ; I' • }~ ' ,' : •; ·, . , 

. . . . ~l. ; . -.~ • . ::1 .: . : . : . . ·.:... . . :; ' 

._'indicated thq'f they were prbrnoled o'; ~uperi0fende11f:Group-
~ . f. '• 

' • • ' I • ' ' 
., I • :" •j _I ' • • ' 

B purely on ,qd-tJoc basis on9 imm'e.'diqtely qfter aboljtion of 
··>· ·. ; .: ·.:··· ·,:. :: . ·. •. :., 

· . lhe said post, fhe adhoc . appointn·.en,t.: will:. b~ terminated 
. : ~ 

. : • • t ! ~ • . • l, • 

': . . '\ . ·. . ' •\ . ' : ' ~ . . . . . 

· without"'givin·g·a~y notice .and it is also rnbde clear that.adhoc . 
' 

. "' 
~ ' I ' ~ ' 

appointment :will n'ot give- le'gal right: tQ such 8ppointee Jor 
• ' • . ,,.. ~ .... ·.' ~ :·:: f-f '· . J 

... ... 

regularization.: 
! '! 

: 12. . Shri Agorwal appea~ing f:or the' 1:e .ddnde''nts'. also refe red 
.: ' .: ' . • ; " '; '. ~ . ' . . .· :i .: . 

to Ann.RI 4 letter dated 2.5.· J 990 issued b,y ;the ,respond~nL ;by 
' ;·, .. i ' .'. ;' ; . . . '. '. . ". ,' .,:} 

·:vyhich it: is indic6ted that taking int.o a(:cc ur\t the pr¢b1erns 
,, 

explained by'V;ari:ous cbllecfor4/tes, it ~as 'oeen,:;de,ddedby the 
\ • ' . • ·:.. ~ • ~ '·' ' . • •. ', ' • .' • '! : • 

\. I ' ' ( ' 

·: / .!' 

Board th.at:-

i} " 
' ' . 

". 
' 

be filled by pr,omoti6/) on .ad hoc basis,.' . . . : . . ~ . . . . . . ·.• . . ~ . ~-

~-

:. i. . ~ :.. . 

1 ' .. 

'?. '" 
.:· .i"' J 

' " ~i 
~ '• ' 

"i·· .. i. :~· . ·.. < . 
: ) .. /; 

. ·'.;: .. </ -1 

; .. 

. -~-: 
;•. 

·,;_. 

·,,··· 

j 
I 
:. f 
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iii) 

~ ,L:~. 
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'· 

10 

~:· . ' 

·.' 
' 

Cost recovery sanction· would .be limited to 

<:exe~utive st.off only and would .. not apply to · 

. ministerial staff. 
·~ 

~ ' " 
' 

· Posts. sanctioned on cost recovery basis 

· should be . separately shown 1n the 
I 

·~sanctioned strength :of the Col)ectorates to~ 

ensure that such posts are not filled on 

regul.or basis. For · this purpose, Chief 
.;., 

Accounts Officers in the Collectorate would 

keep: necessary recoGd along wi:th particulars 
. - ,. 

. of name.s o( the parties period. of sanction 

.and details of charges recovered from them. 
,. ,. ~ . _; . ~' .. '. 

13. Havit;1g referred the above provisions, ·the ·learned . 
·i ) 

counsel ap·pearing for the respondents submits that odmittedly 

the applic9nts V\lere .:given .. appointment i, on the po~t of 

Superintendent o~ cost recovery basis purely on. adhoc basis .. 
. ' . ; ' ;, . ·. ~ . 

.\ '·. 
1 . . 

H~ als·o referred to order dated 15.10.2007 (Ann'..R/ 15) ,issued 

by the Office Qf Commissioner: Central "Excise, Jaibur in terms 
. ' ' 

... 
of Ministry'.s letter. dated 16.8.2007 and,, letter dated 19 .9 .2007 

" . !-

by which lnspe.ctors induding adhoc Superintendents Group-B . 
' . . ' . 

were promoted to the grade of Superintenden.t Grbde-B in' .the 

pay scale of Rs: 7500-12000 on regular basis· w.e.f. f
1
heir date of 

joi'.ning .in pursuance to, this order. The'. applicontt were al'. d 
, ' , I 1; '.. 

given prom6tion on regular basis vjde order dateq 15. l 0.2007 . 
~--~ .. ' 

·:: 
• ' I . • • 

arl'd submiH.ed" that the applicants are only enti~led for the 

benefit. of non:-functional 
' \ 

grq§!e 
I~· ' . i 
~· 
·~~· 

'{!.~· 
.::.') ... 
:· ·"· 

:>··;· 
,. l 

' .,._ 

of 4 

. ,-; 

c~ompletion 

' I 

pay after 
! 

., . 
... 

- ' ·, ~ . 
i 

: ; .. 

>-,., . ., 
:.'· 
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years from. the date of joining pursuant ·to order ·dated 
~ . 

. '; ' .. /. . 

· l5.10.2007 and 'hot from the date qf adhoc :appointment as 

claimed by the applicants. 
'· 

14. Further referred to Ann.RI 17 issued by the G;overnment of 

lndia,·Ministry o(Finance on ]"6.9.2009 clarifying dbout grant )f 

grade pay of Rs; 5400/- on functional basis o Group-B officE rs . , 
. . 

in Central Bbard of. Excise a.hd Customs. In pursuance 0 

Department of ~_xpenditure Resolutr~:m datec I 291h August, 20 )8 
, . ... 

PB-2 on non:-furictional basis to G,roup-B ( ffice.rs of Central 
~' I 

, Board of Excise and Customs I.e. Custom 

· Apprais,er/Superintendent of Central Excisef)uperintendent of 

Customs (P) after completion' of 4 Y.ears rc-g Jl<?r service in the 
-.... ·.', ' 

grade pay of Rs.· 4800/- in PB-2,; In vie.yv of ihis c;::larification, the 
~ . ' . 

grant of higher·. grade .pay ·of Rs:." 5400/- in l?B-2 on non 

functional basis is not linked to vacancy and· rl'.ay be given 

. 'retrosp.ectivel\1 w~.e.f. 1.1 .2006 .provided ~he offici61 concern.ed 

hos completed ,-minit;num 4 years ;Of .regular· .. : service as On 
.. , ' . 

1. 1 .2006 as 'cus.toms Appr~·iser /Superintendent_ of Central 

. . , I 

;Excise/Superi~tendent of. Custqms (P) irrespectiv~ of the 1)ay 

scale attach~d t<;> the post and is clear from vigilance angl(·. 

· 15. The lebrned couns~I appeari~g for the [espondents in 
; . 

. • 
support of his submissions plqced reliance on.·' .. the judgment 

f .~ ,' I 

di: /:-: : 

.:)i.~1·/·;, ... ·:·. 
. i :;~ ··. 

~~;v ',, 

':\~ .• 
:;~~­

':· ;J-
'·. ~ .. "'.' 

·:.1 

:i:~ 
".J 

l
l 

: ~ .~~ 
. . 

" . 
:f1f:f 

.·.:-1,· 
; .. · . 
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rendered by the Apex Court in the e~se of Dr. Arundhati 
"/:.t~·~ 

A.Pargao.nkdr and another vs. State of Maharastra reported in 

AIR 1995 SC 962 wherein the Apex Court held that a 

continuous service by itself do not give rise to the claim of 

· regulariza'tion. ~In the presen·t case, t.he selected 

Inspectors/ad.hoc Superintendents including applicant by the 

DPC held on 12.9.2005, 3.5.2006 and 15.5.2007 were granted 

. adhoc promotion purely on adhoc basis for limitet) period of ""'¥ 

six months vi de orders dated 19 .9 .2005, 5.~.2006 and 16.5.2007. 

·It was clearly mentioned in the said orders th -=it due to 

abolition of cost recovery posts or for any other r ;ason, the 
. . . . ' 

department has the right to revert the said offic ers to the 

A 
grade of Inspector at any time without assigning an; reason or 

prior notice and adhoc pron1otions do not confer any right to 

the individual concerned to claim regular promotion or to 

claim seniority in fhe higher grade. The adhoc Superintender ts 

including applicant and Inspectors who were falling within ti e 

' I . 

prescribed normal as well as extended (5 times of vacanci :;s 

for the SC/ST candidates for regular -promotion by adopting 

selection method) zone of consideration, w,~re considered for 

regular promotion by the DPC held on· 10.10.2007. Thereafk~r 

vide order dated 15. l 0.2007, 29 Inspectors including adhc -=· 

Superintendents (applicants) were promoted to the grade , 1f 

Superintendent Group-B on regular basis against 29 existir J 

?fl--

.(, .~., 



.f 
/~ .. ·• 

r ,. 

. ; 
'; 

; ' 

. S· 

... 

.. 
' ~. 

..... r: . 

,.:: 

·~. 

r 
.. ): 

. :I 

::regula('1ac.ancies. The appli~ants qre only entitl~d ~s pe.r the. 

gu.idelines and clarification· for grant of non-funqtio~al grade· 
. -( ' ... ;~ 

.. :of Rs .. · . 5400/,- in PB-2 as :· Superlhten8ent .qoru~-B after 

· :com pie.ti on of 4 years' service aft~r regular promo;tion. ..,He 
. . . ;· '•. . .~ . ~ . ~· . ·:. . ·~ . )!. ,:_;: 
J ' •• .; 

. further placed reliance on the judgment dated :15.3.1996 
> .. ... .\ 

'.r~ndered by the.· Prir\dpal Bench df, thi~ Tribunal in·~ OA. No. 

2337/1996, s~C.Agarwal.vs_.:union of India and other~ holdlng 
.•', I, ·,·· •' 

' 
t~?t. department can ·correct ,at any point :of :time an 

· pdminis.trotive·::error, if..the·sam'e is ag.ainst:Jules an8 th.ere is no 
:, .. ~. . ~ . ' . . ·. . , . . . .. 

~' . ' 

. ;::~:.estoppeJ against. the laws/rules. Further Te lied. upon the 
'• 

'': ' . . '.·· . :.. :':. i: \ " ~ :::· 

judgment of the Supreme Cqurt dated 19. l l .1997 in" ~.A.No. 

~336 of J 995 ,reported in 1998 ~.CC {L&S), 1191. in ::the; case-.of 
- ; • • . .• • 1'• ; . .,, .' 

. Kishorilal Charmakar and another vs. Distdct Education Officer 
. -{ 

arid another w.herein it is held:that On em~loyee qn Jhom on 

yndeserrd ~Fn~11 hos been co~ferred ~n lccrunt 01 

. mistake \:m. the 'part of the Government is not entitled to retain. 
< · ) . '~'. : ". Jr . f{ . · "~ · · · J · 
l/). Ho,~ing. he:p~d ·the ri~~al ,: submissions, of the: re~pective 

• • ! . , i ~ . ·;. . ' . ' . 

partie~ and L!.PO~ .careful p~rusal of t~e m9terial availpble on 
.... ...~,. ,f '!i '. ~.: ' - ~- . . •: . ?: . .. 

r. ,. ·' .. 'i . '.. ... ;· '· . 
·r-ecord. as ·wi?ll. o~: the judgments· and· the documents '.referred 

- . .. •7, .· :. ·. ' : .. ~ 
. . ~-· ' . ' \ 

by the-~,respJ~.tiv~ .parties, basiG:ally th.e ccise of th~ adplicant 
' ' )-: ~:~ ... ; . . : . ... ... ; . . . 

is· baseid" on
1

th·e judgment of th.e Divisio'n Behch of the :Madro 
; :t~· ·. . ' i . ' · l ' :. i - . ,;.. : ·' ·-~- . : 

High c6urt. B~ef~re the Madr'as "High Court fhe :order pa.ssed b: · 
- ' =:.' . . . .t . . 

the ce"ntral Ad~l-nistrative Tribunal ddJed f9 .4.2010 was unde ·. 
: . . : '!;.:· ... . \ : . :· . J: . : :\. ·, , . ' , I · . • . :{ . 

c~qlleh(~)e a:d by allowing t~ Writ Petifion,pynde~t; 

' . '~ 
... 

.,._ 
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were directed to grant grade pa.y of Rs. 5400/- to the 

petitioner from 1 .1 .2008 as per the resolution dated 29 .8.20 l 0. 

The clarification which was under consideration before the 

Hon' ble Madras High Court was altogether different and bare 

· perusal of the ·judgment reveals that the main challenge 

. before the Madras High Court was. with regard to grant of 

benefit of . 6111 Central Pay Commission but nowhere in the 

',; ... 

judgment it is mentioned that the petitioner was working on· / · 
~· 

adhoc basis. Therefore, the clarification was considered and it 

was observed that since in the clarification dated 21.11 .2004 

of the Deputy.Secretary to Government of India it was clarified 

as to how the 4 year period is .to be covnted witl effect from 

the date on which an officer is placed in the pay scale of Rs. 

7500-12000 or with effect from l. l .2006 i.e. the date on "'hich 

the recommendations of 61h CPC came into force and it was 

clarified that :that the 4 year period ··is to be c Jur ed with 

effect from the date on which an officer is place j in th.e pay 

scale of Rs. 7500-12000. If an officer comple~ed 4 years on 

1.1 .2006 o.r·. earlier, he will . be given the non-functional 

upgradation w.e.f. l. l .2006 and if the offic•. r co,mplet 3S 4 

years on a ·date after J°. l .2006 ·, he will be giver1 non-funct, Jnal 

upgradation from such date oh whi~h he con 1pletes 4 ye :ir in 

the pay scale of Rs. 7500-12000. 

'. 

~ 
... 

::~ ... 
. ;'.l'. 

·~· ... ·, 

,, 
·" ·: ~ 

:,~\ '.,• 
1 ;. 'ri· .. . i ,.., ' ' 
.... ;' .;;,, 

'··' iii . 
, ~ 

r' 

J \ ~ ' ' • • "'1 
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17. Here in the instance .case, it is admit1ed case that the 
' r ' ') 

applicants were promoted as Superintendent Group-B on . . 

adhod basis and t.hat too} for "the fixed p~riod ar;:id with the· 

condition that immediately on 1 compl~Hon .of the said period 
i 

their service are liable .to be terminated ~ithout any notice at 
. . 

any time and.it. is also ~dmitted 1 .that t1-·ds promotion is riot given 

on regular .basis. As submitted by the respondents, the 
- ,· ,· .. 

applicants were ·regularly promoted · on the post of 

. s:uperir:)tendent Group-B ohly :vide or:der dated 15.'l 0.2007 . 

. ' 
Thus. the applicahts were n?t en tit.I ;c~ to get, the non-

· functiondl Grade Pay of Rs. 5400/- and fhE benefit extended 

-was by mistqke ond as per the.·ratio d~c;ided by the Hon' ble 
I :. ' • 

Supreme Court in the case ·of Kishori LOI Charmakar (supra). 
. . 

. : the em.ployee o~ whdm an u~derserved benefit has been 

conferred on account of mistake is not en.titled to retain it. 
. ·~~ ~; 

18. We have also carefully scanned the judgment in the 

c.ase of Babu· Lal· Jain (s.upr6J decided by the Hon'ble 

Supreme Court with regard to· recovery of excess salary paid 
,. : 

on account of mistake and· the mistake took rloce on 

:misconceptiQn. of'·law. The cos~ before the Hon'ble.Supreme 
. ' . 

Court was altogether different and thus the ratio d~cided in 
~ . ' 

'this case is not applicable to the present case. 

19. With regard· to the ca,se of Yogeshwor Prasa·d ·(supra) 
' -~ 

.relied upon by the applicants. the rolio decidendi in that case 

·~ .· ,i c_· 

. _./. ,..., 

.. '• 

·y 

., .. ,.,.~,_ ·M·~·','V :-a 
,.'. ~'. .~ 
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'• 
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was with regard to the principle of 'equal pay for equal "'-':Ork' 

which applies to the employees working Y{1nder the same . 

. 
·.~,(·'.·: 

:~ 

· category .. Admittedly, applicants 1n the pre~en;t :. case were .. '. 

; . 

promoted pureiy on adho.c basis for a fixed t~rms .on ·the post 

of Superintend~'nt Group-B with certain cc Jnditions, so it cannot 

be s.aid that the case pf the applicants is at par with the 

emplbyees regularly appointed ·as Superintendent Gr )Up-B 

• :· i 

·and thus the ratio decided by the Hon'ble Supreme CcJrt in 1,~· 

the case of Yogeshwar Prasad is also not applicable 1 J the 

present case. 

20. Having thoroughly considered the submissions made )n 

behalf of the respective parties and the judgment cf t 1e 

Principal Bench of this Tribunal as well as the judgment c,f t· e 

Division Bench .of the Madras High Court and Hon' ble Sup ·er ~ · 

Court, we are fully convinced that non-functional gradE P· v .. 
'-·· 

of Rs. ·5400/- exte-hded in favour ·of th~ applicants was cor 1trc y 

to the circulars i.ssued by the respondents and Ann.A/1 ai :l . . . ' 

' . 

A/2 have been rightly passed by withdr.awing the said bE ne t · 

as the appl_icants have not completed 4 -year~·· of re,~ul 

service _l,n the Grade Pay of Rs. 4 .. 800/- in PB-2 ofter re JUI 

promotion to the grade of Superintendent Group-B. ThE 

applic,ar)ts Qre only entitled to get 'the benefit on completior· 

of 4 years' regular service from the date of regular promotio11 

and· admittedly, the applicants have· not. completed 4 ye~r~ 

~-



...... 

I ~••Ii-

17 
....... ..... 

' 

r.~gular s!ervice fro.m the date of regl!.ilar promotio~. Therefore, 

we find no illegality in the impugned on;Jer Ann.A/1 and. A/2 

and no ihterfe~erice, whatsoever, is called ·for. 

21. Co.nsequently, all the 0As~,deserv~ lo be dismissed being 

· devoid of merit and the same are here JY cismissed with no 

. order as to cos'ts. 

' '•.·-. -
~·--. ~· 

. (ANIL KUMAR) 
Admv. Member 
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