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The dpplrconf hos lnlflolly frled OA before fhe Jodhpur Bench

on 29.6. 2010 durlng fhe voooflon perrod as fhe Jodhpur Bench wos‘

. f

authorized by'H_o,n ble f-he Chorrmon_ to entertain urgent matters

- pertaining to Jdipu_r‘fBenCh’:l'in case the same are filed before. the

’ Jodhpur Bench ond subsedoénfly' the matters were required to be

------

' _‘senf to Jdi‘pur Bencl[:h ThrleA was regrsfered before the Jodhpur

" Bench as OA No 156/2010 dnd subsequenfly the case frle was

fronsferred fo fhrs |Bench vrde order dofed 9.7.2010 whrch wos' )
C :

reglsfered as OA No 321/2010 In fhe undmended OA, the dpphconf

.hCIS inter- ohd proyed fhorf fhe respondenfs may be drrecfed fo

e |""

rncorpordfe ClC'fUGl:dG’fe of blrfh of the oppllconf rnfo hls servrce g

| [

A record ie. 27. 10 1951 msfeod of 6.6. 1950 and furfher respondenfs

may be resfrdmed from possrng ony order in regord fo refrremenf of/

the dppllconf prror fo 2810 2011 However, subsequ‘enffy,- the

oppllconf filed opplrcofron for‘_om'end'rhenf of OA fhereby"

f

chollengrng the order dafed 2962010 in view of the focf fhdf

represenfofron of fhe opphconf for dlferofron of date of brrfh wos
- rejecfed vrde |mpugned order dofed 2962010 The sord MA

‘No. 202/2010 of fhe dpplrconf for omendrng the OA fhereby“

chdllenglng fhe order dofed 2962010 ‘was allowed and fhe

dmended oA onnexed wrfh fhe dforesord MA was foken on record
. 'l' . 5 ' ;

In fhe omended O.‘;—\ fhe dpplrconf hds foken oddrfrondl proyer ifo- -

the effecf that rmpugned communlcofron dated 29. 6 2010 (Ann A/f), '

:.,.\'gq/ |

0



. -

further pleaded ’rhc:’r th:;c‘.n,,,qfier 'é‘oming» into "the service, fhe

G
R

- be qt‘J-dshed“dnd seflcside gnd the respondem‘s' mdy‘be dL(ecfed to

nE

allow the applicdnff to‘w‘ork as ‘Chief Genercl Manager, BS*NI'.,

' Rojcs’rhan Telecom?éircle,’, Jaipur. -

N . Af this s’rcge }ew relevcn’r facts, necessary for dISpOSGI of this

- case-may be nohced The appllcam‘ was lnlhally appomfed by fhe

respondem‘ deportment on ’rhe posi of Assnsfcmf DIVISIonGl Muncge
l

.on 29]21975 As per hlS service book h|s date of birth wos

| .. reco‘rded as 6.6._1 ?5’0. li“ -mqy be stated that date of blrfh of ’rhe

s —
s

‘ .cppllccn’r was en’rered m ’rhe serwce ‘book on the basis of mc:rk

||-‘ IA

"'shee’r of Secondory Educchon Board Madhya Prcxdesh The
‘appllconf has .also.'plcced on .record ngher Secondc:ry Scho)ol'

'Cerhflcqhon 1ssued by 1he Secondory Educo’rlon Board, quhycx

Prodesh as Ann A/2 If is’ ihe ccse of ‘rhe c:ppllccmt that do’re of blrtn _:

~in ’{he school rec,,o.r;d;;vvc:s enrfe.r,ed on the basis of verbal Alnfo‘rmghqn‘ :

made available by:}the‘ bersonql servant of applicant’s father. li‘:‘is
.o lu‘!'g'. . AT - . v .

qbpliccnf came IfO’,,K}DOW‘ l’rﬁiqt his date of birth is incorrect WhICh has .

been ‘entered in tr%é s'ervvi'ce rlecord on the basis of ’rhe cer’rifica-fe

|ssued by the Secondary Educohon Board Mcxdhycx Pradesh

(Ann.A/2) whereos h|s ocfuol da’re of birth of the apphconi |s

(

- 27.10.19_51. It |s_fu_rj1h;er, pl,sqd,eq,fhaf on the basis of ’r‘he m.'afelnm

available with him_‘.j‘h‘e cppli.ed’ for birth _cerﬁﬁcc’re from the officeof
Registrar, Birth ond 'Decfh as per the provisions of Regis’frotion of Birfh ,

e cmd Death Acf 1967 The Reglsfrclr of fhe Birth and Deo’rh Gwohor

. ‘ . , -
Modhyo Pradesh offer hqvmg been sahsfled and convmced on fhe .

\ i.r,'f o

basis of the mcfengll;qvcul‘able.,befqre him issued the birth ce’r‘j.‘iﬁ(:io)‘e _ :

7] /

i . o
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in fdvour of the dpphcan’r on. 29 12. 1992 The'dppliconi‘"hds' dlso

‘ placed on record copy of the birth cerhflca’re dated 29.12. 1992 crs

Ann.A/3 whereby date of brr’rh of the opphcon’r has been shown as"

!
27. 10 1951 I’r is fur’rher ccse of ’rhe applicant ’rhd’r of’rer obrcunmg blrrh'

cerhflcq’re, ’rhe dq\plrcan’r reques’redrhe depar’rmenr “to moke

necessary cotrection in the service record vide communication

o

" dated +28.6.193 (Ann.A/4) and the said representation of -the

-

‘applicant was’ forw:grded' by the office of the Diyfsiondl Engineer

| (Adm‘n.) to the Chi'ef Generdl Monoger Telecom vide order dd’red

.‘z ‘
27.8. 1993 (Ann. A/7) cnd dlso by 'rhe Assrstdnf :eneral Mcmc:ger

(Admn.), M.P. Telecom Crrcle Bhopc:l to ’rhe Chief Generdl Mcmager'

Telecom bu’r no hedd wq? paid to the same. If is fur’rher pleoded_'

’rhcﬂ when no heed ’ro rhe clorm of fhe opplrcant was pdld yef from

last one year he rorsed hls grlevonce by making represen’rdhon one |
after another vide | represeni'o’nons daied February 26 2010 Aprrl

12, 2010 Mdy 4, 20[10 Mdy 31 20]0 and June 17 2010 (Ann A/9 to

,r& e

A/13) h%s“fhls por’r of fhe crvermem‘ fmd mention in Pord 4 7 4 8 dnd

4. H in the OA. In pdrd 4 12 rhe dppllc:dnt hos srd’red ’rhdf now ’rhe )

.responden’rs of’rer con5|der|ng represenrahon hdve rejec’red hIS‘

cldlm vrde rmpugned communrcohon ddred 2.7.2010 (Ann. A/]) m '

(

view of, ’rhe condlhons ldld down rn ’rhe DOPT S OM dated 19 5 1993' ;

which was recelved by ‘rhe dppllccm’r on 3 7. 2010 Thus Qs per rhe'

.u.\ I;

dppllccn’r the lmpugned order Ann.A/1 is |I|egdl and as per Sechon :

- 35 of ’rhe Ewdence Ac’r fhe Ded’rh and Birth Regls’rer mdlm‘cmed by

. - . P '.*&“f!
[ . by TR
v . ' ’ - .
: . L : - B U
\ - [l i .
.



’rhereby prcymg for ’rhe dforescud reliefs.

PR - ! [

back in the yedr 1992 Wdé_nb’r taken into accoUn’r. The ap;ﬁlicdn'rf

A,hds clso plecded th:l’f ’rhe leﬂer ddfed 19.5.1993 WhICh formed bc15|s

l

v'for rejechng ‘the. represenfdhon has no’r been made dleldee fo

~ him. It is on the dels of ’rhese facts, the dppllcam‘ has flled ’rhls OA

L» ’

i

'1

3. Notice of fhls apphcohon was ‘given fo the responden’fs The

r.espdndenis have '.filed vreply. in the reply- the respondenfs hdve

3 r

specmcolly sicﬂed fhm‘ entry in ’rhe service’book regarding the do’re -

of blrth of the opphconf hds been made at fhe ms’rdnce of 'rhe

' dppllccm’t and the .c’?_pphc;qn’r hgs nof raised any objechon regqrd_lqg :

his incbrrecf dcfeigf'bin‘hv‘ for'17 'y}ecrs and it was in the yea}'19‘f?3

f
Ty

fhdf he has raised d dlspufe regdrdlng correchon of his date of blri'h- ‘

r“t

which represen’rdholn of ’rﬁe dpphdant was rejec’fed in ’rhé yL;:-ldr‘ 1 994

Thus, accordlng \l‘d;i:--’rhe‘} resp’ondlevnfs., subseq,uen’r_ repr?lsl-en-fq’[lg?n-; ,

mddve .by the opphé:cmf d't fhe ‘f',oglerid. of his ‘service‘ (‘;d’ré:ér-‘ cl‘dn'n.o:! |
,1“ , A

be en’rerfdmed in VIeW of 1he Idw lcud down by ’rhe Apex Court in ?he '

case of State of TN Vs TVVeanpCIIGn 1994 SCC (L&S) 1385‘ '

I

i

'However, fhe depcrtmen’r dgdm considered . his represen’rohon_
dated '.12.4.2010 whjph !'agf'di_n__qu disposed of vide Ieﬂer-;dq’(gd

A29.6.2010'. The res'picmdef‘n"’r"s Hove’ also tdtegoricclly ‘s'fd’r.ed -fhdf

dlsposed of v1de,|eﬂer ;d,qted 7,.2.1994 ‘and the some'_wqi,s 'no’r‘

' chcllehged by fhe 'c;")plicdr’ﬁ in’ ohy fdrum. The fUr’rherréprésénfdﬁon-

_'even fhough was no‘r requnred to be conSIdered but ’rhe scme wcs

.-‘v~
1

B dlsposed of Vlde Ieﬂer dcﬁed 2962010 dnd dccordlngly fhe‘

ﬂr

: dppllccm’r was re’rlreb from serwce as pef s’rc’ru‘rory rules cnd serVIce,

|1’,
l}-
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. conditions of the oféplicont The responden'rs have also p|oced on
record extracts frorhs.'rhe service book where the date of birrh‘ of ’rhe

applicant has been menhoned as 6.6. 1950 dnd dlso decldrd’non

grven by the dpplrcom‘ on H 82003 in Form-3 [Rule 54 (12)]
s whereby the dpphconf has recorded h|s date of birth as 06 06 1950

| 4, The dppllcom‘ has dlso flled rejornder The fdcr‘ 1hd’r his eorlrer
represen’rohon ddred 1.11. 1993 was rejec’red vide order dofed
Februory 2/7, 1994 (Ann R/2) has ‘not” been drspu’red In‘ fhe’ '

" rejoinder, rhe opplrcont hds s’rd’red rhot after receipt of obove

, :
I |

communlcohon when ’rhe oppllconr came to know obou’r the
11

Judgmen’r rendered‘ by rhe Hon ble Supreme Courf of: Indro in ’rhe

I 'l

'_ case of CIDCO vs Vosudho Gordkhnofh Mdndewekdr 2010 (LI) .

yl”"

M P L.J.55, and when fhe dpplrcon’r received correct dd’re of brr’rh |
certificate from ’rhe- sfd’ru’rory dufhonfy dgdln mdde a represen’rdhonv

which was dchvely consrdered by rhe compe’renf oufhorlfy ond

. ‘ H
rejected vide com

|l Unlco’non dored 29 6 2010 (Ann A/1) Thus fhe' '

:1"
.-I
: ; "'l'

E s
Ui

2962010(AnnA/1) ' N .

.5, It may . be s’rcn‘ed fho‘r the Vdco’non Judge V|de order dcn‘ed

2.7.2010 while |ss_L,r|:n|g nohhc'evs ;:to:th‘e respondents has gr_dnred :ex-

‘parte mandatory stay on the premise that his date of birth, was

"correcﬂy defermine;d in:'the:_ y.e_,dr']?‘?2 and immedidre|y‘t‘;iheredf"rie.r
he had dp‘prooche;ozi f_hé:IC‘on'cerned depqrtment .for‘,co'r;"reo‘r‘i‘yorfz'.':'bf |

the same, but no decision has been rendered in the mattér, Thus,

the Vacation Judge observed that balance of convenience is-on -
. ~ . R L . - . " AT Y B
. . . . . . r,"-:' P

the side of the dp.pjljc'dn’r CIIS.: there r'hdy not be prejudice ‘cd:-r‘}.;ée'dffo



- lth,e. department ds",:s"uoh, if the opplicon’r has ’ro_ibe oonrinue'd for 16 L
more rno'nths. Thus direc‘,ﬁon? yvlos 'given to ’rhe respondenrs ’ror‘he _
effeci that the opplrcanr would be consrdered ds conhnumg‘rn
serwce for furfher perrod of 14 days from 3062010 wn‘h dll ;
consequences gorng from it .rncludrng the contlnuohon.of rhe"

; presenf post as on‘ |30 6. 2610 However ’fhe said interim order st

. not con’nnued by 'rhe Drvrsron Bench vrde order dcfed 19”‘ July 2010 |

relymg upon the decrernfof the Apex Court-rn "rhe case of Burn

- standard Co. Lid. ond Ors. vs Dlnobondhu Majumdar dnd Anr, AIR‘ o

' 1995 SC 1499 whereby ’rhe Apex Cour’r hos coiegorrcolly held rho’rﬂ
_-’rhe Hrgh Court should nor‘ gron’r mr‘errm relief in d peh’rron nfor,'

""ll ._;I,« ‘ e
'correchon of i‘he dd’re 'of blr’rh frled Under Article 226 : of; fhe_-;

| . 0

(‘ o r : b S . L
Consh’ruhon by dn employee in relohon of his employmenr '
because of the well se’rﬂed legdl posmon governrng such correchon .

of dd’re of birth wtryrch.;relclsonmg is reprod_uced in poro 7-_of thel‘”' s
order."This Tribunal hos qls'o relied upon the ju-dgmen’r -of ’rhe Apex
» : e v . ot

Court" in -the CaSé : d SeCfefOrY ‘and Commrssroner Hd‘rﬁe&

Department and- Ors vs. R. Klrubokaron 1994 SCC (L&S) 449 dnd CIISO '

. 0
\ ‘-l'r;

-+ another Judgmenr‘ |n the cose of Srcre of T.N. vs. T.V. Venugopolon i

|
(

“This Tribunal furrheﬁt o.b»ser’yed' ‘thi the crpplrc:dmL s’rood "dlreqdy |

'reﬁred on 30.'6.20'1‘0 o'si s‘uch' the interim stay in_the .ﬁa‘ru'ré'ii'fi‘bf.'

mdndd’rory relref dﬁ‘er 'rhe refrremem‘ of the dpphcom‘ could hot

b | .
i i
v v
[ S l

have been gronfed by ’rhe Iedrned Voccr’rlon Judge on ’rhe bos‘rssof‘

: the law. Icud down‘-'by the Apex Court in ’rhe..cose of.Ddydndn‘d |

(oo
N o 4 '
i

' Vedic Vrdydloyd Sqncholdk Sdmm V§. Educohon lnspeci’or Grecr’rer -

.
,‘,r

Bombdy dnd Ano’rh:er (2010) 1 SCC (L&S) 705 and Shrv Shonkar ond“t

b




R . o to oo

'Ors vs. Board of Drrec’ror UPSRI.C. and Anr. 1995 SCC (L&S) 1018 .

without adjudlcahng fhe maﬁer on menf
6. I have he_ard;;rhe learned ‘counsel for the parties an}d'. go‘ne :

’rhr_ough "rhe ma’r‘eriia:l pla_eed on record. At i.h_e‘oufse’r,l it quy;:b:e'
stated that fhe-‘apglicant is not entitled to any relief on the ground
that the applicant hj\fadei_repr‘esenraﬁon regarding change ol'f~d.are'

" of birth based Upon 'fhe E-e‘rﬁfiéate'issued by the Regis’rrar--(Bir’rh and

: l
Dea’rh) Gwallor Gov’r ofM P Wthh represen’rahon da’red 1 1. ]993 ,

I3 I

was rejecred vrde‘ order dafed 721994 The applrcan’r haSj .

:[‘ I
.

suppressed ihis fdg"r';:from _’rhe_ learned Vacahon Judge,\ q,s ‘can 'be P

~seen from the order dd'fed ':'2.7:2010 whereby'con’renﬁon of rh"e'

' I

'

,Iearned counsel fon the appllcan’r was nohced by The lVacahonv

Judge to the effecfr rha’r hlS represenrahon regardlng dare of blrrh‘

of fac’r the _Vacahon Judge hag granfedbm%etefy rellef rhereby'

'dlrechng fhe responden’rs ’ro consrder fhe apphcan’r as con’rrnumg ln' N

i,

has not been decrded so far 'l’r |s on the basrs of! rhls mis- sfatern: it

M WW

’.-.

service for a fur’rher perrod of 14 days from 30 6. 2010 fhough he‘ |

stood already superannuafed Even in the amended OA ‘rhe.r

applrcan’r has also ,cTuppressed rhe fact that his represenfahon dafed '

i Lk
i s

1. 11 1993 sfood already rejecred V|de order dated 7.2. 1994 Rafher ,
‘ ) ' l - ,
as can be seen from rhe pleadmg made in the OA more -

‘.r» .

parhcularly para: 4 7 4 8 4 9 and 4 11, the case prOJec’red by r‘He -

appllcan’r |s that he is makmg con’nnuous represen’ra’rrons smce 1993.
: " I " i , ‘:‘ 'l "'v R
which were aIso"-fOrWarded by ’rh'e subordinate aufhoriﬁes”ro‘-rh'e‘

higher authorities. bu’r now a deC|S|on has been ’raken by fhe

h

~ respondent vrde A communrcahon da’red 29.6.2010. ¢ (Ann A/1)

l

‘ oo ‘ . .,q.4\1
! 1 . . ° ':A., “

i
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|
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O

g whereby represenfdhon of ’rhe dppllccmt has been rejec’red In fhe

‘VGSUdhCl Gorokhnoth Mdndevrekdr (suprd) Srnce fhe requesr'

view of the s’rdfu’rory provrsrons governing date of blr’rh whlch mdke .

,' '

'rejomder the dpphccm’r hds.specmcaIly ddmlﬁed thdf fhe-

1,

subsequen’r represenrd’rron of the year 2010 was mode by rhe
|
dpplrcanf as decrsron ’rdken v1de order dd’red 7.2, 1994 (Ann R/2) rn

| . Ar.‘,r./

’rhe year 1994 requrred reconsrderd’rlon in the Ilgh’r of fhe subsequen’r,(. .

\l
|(‘

. Judgmenf rendered by 'rhe Apex Courr in ihe case of CIDCO vs

regdrdlng chdnge of date of blrfh of the dppllccm’r as sough’r vrde hrs‘ .

..r b

represenfdhon ddred 1. .1 1993 hds dlreddy been rejec’red by fhe""

'.|] ] zl(,;_'
comperen’r dufhorn‘y vrde order dd’red February 2/7, 1994 (Ann R/2)'V:

A | i o
ond this order hos]dﬁdlned frndhfy no relref con be grdnfed ’ro ’rhe' ‘

¢ b '|r11iv
,] r : IRECE

: dppllCdnf bosed upc;&n rejechon of subsequen’r representdhon vrde .

‘ 'N‘ v

order don‘ed 2962010 (Ann A/]) more pdrhculdrly when 'rhe“.:‘

r.,, E r . (‘

i

applicant has nor chdllenged vcllrdn‘y of fhe order do’red Februory ;
. "(l.viﬂll [
2/7 1994 (Ann. R/2) as drbr’rrory or illegal. As- such ’rhrs Trrbundl, )

Lo
o ,.,,,. .

cannot go into merl’r of ’rhe decrsron taken by the respondem‘ vrdef

3

e w:
Ann. R/2 as such fhe present OA lS Irdble to be drsmlssed on thls"
‘ |\ T ) ‘.-: '(H

sole ground as dlso on fhe ground of suppressrons of md’rerldl fcc’r L

.‘3
.l( . r!

7. Thdt dporr rhe oppllconi is dlso not enhﬂed to dny rellef |h |

L

. l 1

~|’r cledr that declc?rdhon of dge mdde dt fhe time of or for ‘rhe'

_'r td

: purpose of em‘ry rn to servrce is conclusrve dnd brndrng on rhe?

.r _! {‘.
N . R v.. Al

Governmen’r servon’r ond dn oppllcohon for correchon of dge con .o

Note-6 to FR-56,2_go;vernrng, c‘;orr‘ec’non of _dd’re of blrrh' ;,l\n' .Si-“?‘}r"f?e

) .' : ‘ e
' L I - Lo E e
. ", k . .:'x A|;:..;; b

b
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Dhe
i

e
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i \
)
- ‘.\'_.l' |

»record subshluled by Govl of India, Mrms’rry of Home Affchs ‘

Depor‘lmenl of Personnel cmd Admmls’rrohve Reforms vrde"

nohflcohon l9017/79/EsllA da’red November 30,1979 publrshed as

,SO 3997 rn ’rhe Governmenl of India Gcrzelle dated December .

15 1979 whrch provrsron lrmn‘s ‘rhe exercise of lhe rlghl by ’rhe Govl
servant 'ro seek ollerohog_;.- of his dq’re of brr’rh only wrlhl,nl "r;he_
specrfled perrod dqd thus reods - "
. , ] ! ’

“Nolelé The dole on which a Governmen’r servonl

allclns lhe dge “of fifty-eight years or sixty. years, as lhe‘ -

case mdy be,. shall be determined with reference to the

date of |birth declared by lhe Government servant at '

‘the hme of ! .‘appointment and accepledv by the
approprldle oulhorrly on production, as far as p055|ble .
'of confrrmolory documentary evidence such as ngh
School lor Hrgher Secondary ‘or Secondary Scho‘l'--il
-Cerhflcqle or, extracts from-Birth Register. The date:of |
birth so! decldred by the ‘Government servonl a
accep’red By lhe opproprrdle authority sholl nol :
_subjeclL o’ dny alteration except as specrfred in. l ‘s |
note. An allerahon of date of birth of a Governmenf )
servant can’ be mode with the sanction of a Mrnlslrylor'}
Deporl‘menl of .the  Central Governmenl or lhe ~
Comptroller ond Audn‘or General in regcrrd lo persons
‘ servrng in the indian' Audit and Accounts: Depor’rmenl
or an; ddmrnrslro’ror of a Union Terrrlory under whrch ’rhev
Governmenl servonl is servmg if- ‘ '-'_;.; -

. L .
,l : S

(a) a rrequesl in ’rhls regard is made within flve years.of
hrs enlry mlo Governmenl servrce S

'whrl:h he had oppeored or for enf
Governmenl service on the date on whl‘c )

oppeared o’r such ‘examination or on lhe ddle on
whrch he enlered Governmen’r servrce R

. , ,'i-"_x: 10




C I

- . According 'toj above camendmenf,‘ it is obvious tha’f= the

h

~‘request for cor'rec’riofh of c;_ldfe Io‘f birth is required to be made by“rh"ef )

Government s'ervd‘,r?t:wi’rﬁiﬁ; five. years of his, enﬁy into 'Go"v'ern‘menf ;
service and his d,q}e.of‘ birth may be corrected if it is established

that a genuine» boridfide""mistdke had occurred while retoraih:‘g hIS ;

'daie of birth at ’rhe hme of hIS en’rry lni‘o Governmenf serVIce "
8. Admittedly; the‘ cppllccn’r hcs not mc:de any such requesf !
n ) ’ , -

within the shpula‘te‘d penod of flve years of his em‘ry lnto .

i
' “
o

:, Government serVIqe cnd grlevance for the flrsf time was rcusedn by=~

.),*
l

_"rhe apphcon’r in ’rhe yeor‘ 1993 df’rer a Iapse of aboui 17 yecrs That‘:

e J _
on 11. 82003 of’re'r'!]rej‘e‘chon of dppllcon’rs ecrller repre's‘entctgqon"lf
i b v.' W 31, , '

Vlde order dcn‘ed 7:2"1994 ’rhef appllccnf has menhoned hlS da’f ";‘of
RV S A ,,‘,;- R

birth as 6.6, 1950 cnd noi 27. 10 1951 Thus, in view of ’rhls sfo’ru’rery
provmon com‘dlned!ln ’rhe Gferesmd rule, the claim of i‘he cppllccni’ '

for. correchon of dcxte of blrfh\was hopelessly bela’red as |t hc:s not .

! 1 ‘ “5, """' : " |

. “! V In ! f ,--, R

have been en’ren‘pmed more parhculcrly at the fcg end of h|s
‘:' o [

o
; " . , i
i I .', N

'cqreer it mcy be relevcmf to s’rcﬁe here tha’r Note- 6 'ro FR 56 (m)'
,l

‘e
s !

(which was Nofe5 of FR 56 (m) at the relevcm‘ hme) wcs .

',
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C b ) AR

regarding - his dole of b|r’rh cdnnof be allowed in vre\ly jl."o,f

IR
N

. unexpldlned dnd lnordrnd’re delay and ’rhe Apex Court: consrdered'L

r.A

the quesllon whelher ’rhe employer was justified in declrnrng lhe‘.

responden’r’s requesl for-:-.ddle_'of birl‘h mdde after 35 ‘yeo"r_s'_}_jcil'

_in'duc’rion info servrce dnd whelher the Central Admrnrs’rrd’rlvel

s
‘ . B IA:
" i N

: '*'l"
Tri'bundl w’asjuslifrec;l% in dllowrng lhe OA frled by him. Whrle reversmg |

the order of the Trrbv.lmdl lhe Apex Court in Para 7 has observed dsv;l

under:-‘ A PRI ‘ : R

‘ “ ;A Governmenl servan’r after en’rry rn’ro servrce"
. dcqurres the rrgh’r to continve in servrce lrll the
. age of rehremenl as fixed by the State'in. exércise, ,
“of its - powers reguldhng conditions of | servrce'

“ - i unless lhe servrces are dispensed with on olher; '

‘ ) , grounds conldrned in the relevant’ servrce rules'- -
- o : of’rer followrng lhe procedure prescrrbed lherern "

' v The ddle of brrlh entered in lhe servrce records

) ) s’ronds decrded by its en'rry in the servrce recordr;
o ' Governmen’r servant who has decldred his oge"‘ :
ol the rnmdl sldge of the employmenl S, of«
o oourse nol precluded from. mdkrng' at requesl-
S~ : ' lqler on for correchng his age. It is open to d crvrl‘
' selrvonl ’ro claim, correchon of his dd’re of birth, if
hel is in possessron of irrefutable proof relohng lo

hls date of blrlh as different from the one earlier
- ' recorded dnd_even if there is no perrod of '
lrmrldhonl prescrrbed for seeking correcfron"of,
ddle of brr’rh lhe governmen’r servcml musl do.,so’_';

‘ZQ
OO

governmenl servonl
I

G o Governmenl sérvant who mdkes on dpplrcohon

]

le correc’non of date of brrlh beyond ’rhe hmc «so

.,,.

»

nghl lheicorrec’rlon of his ddle of blrlh even‘
hds good evrdence to establish that lhe recorded‘




o3

do’re of blr’rh is clearly erroneous. The Icrw of
hmr’ro’non may. operate harshly but it has fo be |
qpplred with ‘all its rigour and 'rhe cour’rs .Of
_ frlbundls ccmnot come to the aid of those’ ‘who .
g , " |sleep over. their rights and allow ’rhe perrod ‘of
lrmr’rohon to expire. Unless altered, his' date of
brr’rh as recorded would determme his dofe of
superdnnuo’non even if it amounts'to’ dbrldglng
hrs right fo conhnue in service on the bosrs of his
dc’rucrl age. lndeed as hold by this CouhL |n S’rore
of: Assom 'vs.. Daksha Prasad Dekd a’ publlc
' servom‘ moy drspu’re the date of birth as enterted
rn the seivice record and apply for its correction
bu’r ill the record is corrected he carinot clcum to
conhnue m service on the basis of ’rhe dofe of
brrth cldrmed by him. Thrs Court said:-, S i

n'v
f

v
[

I The date of compulsory’ rehremenf

under FR 56(0) must_in _our rudqmen’r be )
'.fé'iefermlned oh: the basis of the service: record |
' ‘t:hd nor‘ ,non* who’r the respondent clormed to be g
b p.nless the servrcﬂe rddord /s fiist |

'opproprldfe

‘date of br'rth as. enrered in ’rhe service record ond
' mloy dpply for correchon of the. record Buf un’hl
ﬂ"ge record lS correc’red he cannot clcum ’rhof he

1ds been deprrved of the gudrantee’
Zrlhcle 311(2) "of the Conshiuhon by _.‘belrig
.Compulsonly rehred ‘on attaining . ’rhe dge  Of
superdnnuahon on the foohng of fhe dd’re of blrr’rh'

en’reredlr iy fhe service record

\
il

'SUpplled) " r

9. d" { ommrssroner .Home Depdn‘meni" cmd
FANRANE rr

,:'r L
5,., "

queshon whether fhe Tdmll Nodu Admlnls’rrohve Trlbundl hod ’rh

:':-";: ,-‘j,.gl'i““ - o

K E‘lAn.opplllcohon for correction of fhe date jrth- -
‘ should ‘not be“dealt with by the trlbunol or fhe |
‘--:'-ngh-‘-‘-*Cour’r keeprng in view . only ’rhe pubhc
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Y

servon’r concerned it need not be’ pornled oul
‘that dny such direction for correction of the' dd'le
ol‘ blrlh,,,of the public servant concerned hClSl'.
chdm redchon inasmuch as others" wal’rmg for
yeors below h|m for their respective: promohons
_are dffec’red in this process. Some dre, lrkely to
suffer 1rrepdrdble injury, inasmuch as because of

lhle correchon of the date of birth, the offrcer f-
concerned continues i in office, in'some cases for

yedrs i wn‘hrn which time many officers’ who dré
below hlm in- senrorrly waiting for their promolron
'mdy loset ’rherr promo’rrons for ever. Cases are nol
unknown when a person accepts dppornlmenl

keeprng ‘ln view. the date of retirement . of hrs :

rmmedrdle senror According to us, lhrs is dn
: |mporldnl dspecl which cannot be lost* srghl rol‘

Y lhe, ,cour’r or, ’rhe fribunal while excmmmg lhe :

grrevonce of a'. public servant " in respec’r .lof
correchon vof hlS date of birth. As such unlessi
cledr cas -on’ l’rhe basis of materials; whrch can
be held. fo' befconclusrve in nature, |s.*,zmdde oUl
rby lhe respondenl the court or 'the {‘,lrlolu-n '
should no ’r lssue a dlrechon oni ’rh’_

RTINS

&
mc’rendl whrch"mcke such claim’ only‘lpldus

Ly
ucj;l: ,dlrechon is rssued : h

3 pr'oduce lherlevrdence in supporl of ’such

ldrm which may amount to mefu’roble "'p

AP !rl,,,!,

e ld’rrng 1o his dd’re of birth. Whenever: on'y ‘such‘

ciues’rron drlses ’rhe onus is on the dppllCdnl=i~’ro
iy

.-(.'\._‘n-ou'ﬁ.f.n.-‘ jf'f- _:_- _ S —t--_

Rrove, lhe wrong recordrng of hrs ddle of brrlh

. . 5 e
ulhmolely lherr. lepllCGl’lonS are drsmrssed by
I
V|r’rue of ln’rerrm orders they conhnue for mom‘h
"dfler ’rhe |delle of superdnnucrhon The' court or: lhe
lrrbundl musl lherefore be slow in grcmrmg' dn

P



"Court held that where rul:

_dppl|cc1hon dnd would nol‘»

‘Governmen’r servo

"prlmd fdcre - evidence of unlmpeachdble
_chdrdcler is' produced because if ‘the. pUb|lC
'servon‘r ‘succeeds, he can always '-,bé
'compenso’red but if he fails, he would hdve ’
‘ enjoyerd undeserved benefit of exlended serVIce
.'ond merely coused lnjus’rlce to hlS lmmedldle ‘
_junior,, o L S S

}
' t
t,

ilO. In S’rdle of Tdmll Nddu vs R V Venugopdl (suprd) ’rhe Apex

,l W :
: i l it
i .

:,l Y

k'provrded that dppl|cc1’r|on for dllerdhon of

; . A B T,
»‘ ‘H ' ! o r‘

recorded date of blr’rh would be entertained only if mode wx’rhm d -

1 Coe
' L

period of five yedr's--ofler ='en,fry" in’ro;servlce, an employ_‘ee alreody'l'n :

| - . l'l . B l."

service at lhe hmelof enforcemenl of such a rule should make l‘

§

e

ln

' “‘l‘lx

ll
be useful to quole . i

; s held by‘j’r rs Court in Hornam cose Rule 49

. s lo be hormonlously m’rerpreled The GppllCG"llon

' for correction of lhe date of birth of an |n serVrcer

’ employee should be made within five yecrs from

: lhe ddle When the rules had come into force i e,
‘1961' If no dppllthon is made, after. explry of !
flve yedrs the | qovernmenl employeerloses h|s
rlgh’r to. make dn dpplrcczhon for correchon of h|s
;dGl'e of brrlh St s seen that the: responden’r

rwihen he,’ was due for superdnnuohon dl ’rhe oge
’: ',o"- 58n yeors ‘on 31.8.1991, he mdde' the
iqppllcd’non - exoc’rly one - year before i “ihis
superdnnuo’rlon The Government rejecled hlS ,
welaim Before” he attained the ‘age ! of .
superdnnuollon on 30.8.1991. Whén queshoned '
lhe Tnblmdl for incorrect reasons, set aside. the
order ond “remitted.  the mdl'ler ! for
reconsrderdllon" "The Government: "'consrderedr o
orlou,, fdcls qnd circumstances of lhe‘G@' $ |
No 271 dnd rejecled the ClGlm on.‘ ,
evrdence s nol
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trenchrng lnro ’rhe field of. opprecmhon of
evrdence ond crrcumsrances in its evoluahon to :
reach a. conclusron on merits as it is nor a. cour’r of y
' oppeol Thrs Court has; repeatedly been holdlng ,
“that tHe't: |nord|nare delay .in moklngL rhe .
apphcohon is “itself a ground for re;echng rhe i
correchon of .date of birth. The gLovernmen’r
sérvant havrnq declared his date of blrrh ds
en’rered in_the! service. register to be - correc’r ,
- would no’r be permitted at the fag end of his
serwce coreer to raise _a dispute as reqards the
correcrness of the entries in the service reqrsrer n
i‘s‘ . common phenomenon that = just - before
superannuo’non an application would be mode
to the - Tribunal . or court just to gcun hme ro
conhnue in service and the Trrbunol or couri’s ore
unfor’runorely unduly liberal - in enfermg ond
crllowrng the governmen’r employee ‘or publrc
.employees ro remoln in office, whlch is oddlhg
on imf erus ’ro l'resorr to the fcrbrrca’ron, of fhe
, record and’ ploce relrance thereof ond seek ’rh

':fu’rhorr’ry‘ro correc’r it. When rejec’red,,on grou“ d:
"nﬁ?"!’,rf.i?

'pe rod claimed:for,- ger '.‘ xjpr
one ru‘ch srark mstance Acco _
i ‘ A

'owmg"'

eIy

even ir

i _Ipeyond its power , ff‘ @I,(?!v\rvi;
n office for two yeors ofre':hrs‘
' r[1 even as.per his oW«

oble directions bene’f._'c;,r

b{e coun’renonced and cannot be . susrcuned 'on
.any. ground Th'e oppecl is accordlngly ollowed
wr’rh cosrs qucmhfred as Rs. 3000 " o

ed b‘
U.P. Madhyomlk S'hlkshq ;

ju.dgmenf re:nder

Porr§hadond O’rhers vs

e
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the date of birth as ~ffecordedii"r'1“’rhe serviée book at the i’lmeofen’rry
into government ser\/ice'-'il;s;b,all‘ be deemed to be correct ‘dafe:"af

N

birth. It was fur’rh'er\;iffheld':tﬁ:af'wber’e the Gove"rn'm_en’r's’er\'/«d:r'i:.’_"r'?.iba,sﬂ ‘l

himself declared hi_:s.'da’r‘e": Idf [bir’rh in High'SchoaI exam‘ihdﬁqh ;fpfr,'ng_'

. Lo
3 ¢ ‘..\‘ NP
v ¥

and ’rhe same was enfered in ngh School Cerhflca’re as lweII as: mt

W A r,
1 : 4 '
' | 4 K
‘-i '% ,‘ K

his  service record cannot ‘be allowed to be changed w1’rhou’rA

l C
recourse ’ro law Jush a feWyyears, ?b‘efor'e his re’rirem'en’f The Apex .
. | . i’ ; :
Court whlle ln’rerprehng fhe rules framed by the UP Board of,f
. .[l I '[1'. .' X i 5 'y " b

Educahon held ’rha’r ’rhe apphcahon made by ’rhe rospondeni’ af’rer |

. ’ i I S L]: "
llml’rahon as ’rhere was| ;
|‘ ", oy !

,;':'ii-] i

| responden’r s clalm regardll‘ng ‘ca

AU Ry
dh g

1.""'

|
not be en’rerfalned aﬁer:severa

("\ I :
superannuahon ;.i 3 lf
12. 1t may fun‘her. be relevam“!‘r]o mention here fha’r fhe |ssue

. | .": IV‘:”]\‘ [ " - ‘ R

regardmg correchon of dafeﬂ of blr’rh based upon thjdb C|V|I

' IH o ‘ ]" ' |
SerVIces Rules Vol I, Chapier II was conS|dered by ‘rhe Apex Court ln,
e ‘ ! 5‘

‘ P
HE) '

5,("'

" the case’ 'of Punialb!

A

iy

Raj Gara' and a'noi‘her, ,JT“2010 (6) SC 334 and the Apex

R
VI] ‘|\

well as 1he Lower: ‘Appevllafe Courf on the ground fhaf suﬁ' flled'f"

.’L V‘. H boed

et

correction of da’re of blr’rh aﬁer 12 years affer joining |n servwce was

IR
B Lt

'I' ;o ,i ' 'y . "y | . [N ' ‘-. ||’1 ‘

clearly mlsconcelved and fhe Tnal Cour’r commlﬁed senous error by R
AT ' |
. Sy .. h ./-| L 3,,‘,.5 -\ : f .[1’

passing .decre_e 'i._n':.favo'urf;of' ‘rfes'ponden'r No.1 and ’rhe Lower

s



as Icidﬁ..down by the '-A:p"e';('Céurf'in ’rhe qforesaid,"c'cix‘s;e'i‘?is;}‘ clso 1
’ squorely appllcable in 1he fc:cis ond cwcums’rances of ’rhls case et

‘ f

13. Admlh‘edly c’r ’rhe hme of entry into service on 23 6 1976 ihe: .

-l,.
|

- applicant men’noned hlS dafe of blr’rh as 6.6.1950 and ’rherecxf’rer al‘so

' at %he time of subm|55|on of Form 3 Under Rule 54(12) fhe appllccxn’r.

, . "l
T ) oot

hos menhoned hIS do’re of blr’rh os 6.6. 1950 in the aforesald form ’

:!-s { : , ‘ :[ [‘h

L

dated 11. 8 2003 cmd he d|d noi rdlse dlspute regordmg h|s mcorr,"c’r -

‘ to |‘ :‘ |J

| v-da’fe of blr’rh for 17\‘yecrs‘ The flrst represenfchon dofed 1 H 1993 of

(' '“i { i '“‘!:lll

the opphccn’r regc:rdmg mcorreci da’re of blrth was rejecfed vxde‘

,order da’red 2/7 2 1994 Thcﬂ order'has a’r’rcuned fmc:ln‘y as valldlty of

I e H‘ l ' ’,
’fhe scld order hcns not“bee.n‘ chcllenged by the appllccmf bemg

g L 1. I :
" ; ! --J“llw :
2 I o

ilegal or crbl’frory ecrlrller1 0 leven |n Thls OA. Fur’rher flhng of anofher¢ i

represenfahon in fhe yea ;;2010 a’r ’rhe fag end of hIS ccreerg on"

y
1 - M

con’renhon of the. Gppll;or}T ’rhc’r he hc:s made represenfchehl‘lr{ fh' :

light of fhe subéequen’} decns)’on of the Apex Couri |h fhe ca

1 1 vl N .
‘I ] h l ‘.: pohb T, i

.CIDO VS. Vasudho Gorakhna’fh M ndewekar (supro) fo ’rhe effect

7!'* o :'i : i .
'fhcf Under Sechon 35 of ’rhe EVIdence Act, 1988 ’rhe cerhflc fe'
. I ‘E," .

.|.1
!

_ Section 35 of the.” EIVIdence Ac’r 111988 Wthh prowsuon exm‘s |: e
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~

" factum of ddie of brn‘h dnd dge Thus the Judgmen’r SO rehed by ihe

learned counsel for the dppllccmf makes |’r cledr thdiL burden of

t i i . |

hds not produced dny ewdence on record which can be sqrd fo be

| P

concluswe proof ’ro determme rhdt dd’re of birth of the dppllcanf ds

recorded |n service book bosed on school cerhfrcoie is mcorrect
'l .‘h ! R

and self serving decldrdhon mdde by fhe dppllccmf before l‘he

! 1
' !-yr. : . ‘,v f
5 . . . I‘\

s’rdfufory du’rhorr’ry df’rer 17 years of entry of sefvice on rhe 'bosrs of

l"' ,'.l.r, . ._‘, l\,: ,
whlch fhe cerhfrca’re‘ wcs rssued cannof be said to be concluswe :

i )

where exempldry cds’r could have been lmposed on the'opph

.H

'JI :
1. A

<for suppressrng fhe!f c’[lré"gardlng fejechon of hls represeniu’rlon for
;‘\r'?l s .".\ "\"» 3 R r‘; ‘l‘El:...r,.:r -

chdnge of date ofx"bl

It
rn‘h i

n"‘f'he )rear ]994 and ob’rclnmg srdy order‘ by

IWI

dnd,

y ,‘ ' r‘, ‘ : ) ! ' )
cncums’ronces ofrfhls case srnce the dppllccxm‘ has rehred Gnd ’rhe

suppressmg this fdc’rs‘from fhe vccahon judge, buf rn fhe fdcfs"

dpplrccm’r could nc;)’r hovepbeen con’rlnued in serwce ,aﬁer hrs
ol lr PR ‘

. ,; 1. . . i , -
superonnuahon on 3Q*h June 2010 rn ’rerms of provrsrons confdmed‘m

. ! !
}; i : >I
H i

FR-56, r’r is clcrrfred i‘hdf fhe dppquon’r will not be enhﬂed for' dny

‘1 .5l.| i

monerdry beneflfs for fhe perrod durmg which he was permrﬂed ’ro

1‘f~ X l.,"A R i § [
conhnue in service il ur's, 4 ’r ’ro ’rhe ex- pdrte order daied 2 720]0\
dnd order dated 9 7 2010” '
(W‘/ !i.fl \ i;“ | .
' R R
,' "" !;’ & ! .
e
R SEREA .
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15.  For the foregéing re

-

accordingly dismisséd. No cosfs. M%@ [ —

!
ot i

aso

ns, the OA is bereft of merit, wHi,ch is -

(M.L.CHAUHAN)
Judl. Membqr
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