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· IN THE C.ENTRAL ADMlt_'JISTRATIVE TRIBUNAL,. 
JAIPUR BENCH - ' .. ' ,· 

JA_IPU_R, this the 2Qth day of A_ugust, 201,0 

Original Application No. ·319/2010 

CORAM: 

HON'B_LE M°R. M.LCHAUHAN, MEMBER (JUDL.} 

Dr. Harish Cha"nd Jai:i ·. 
_ s/o Late Shri B.~.Jain, 

:,· .. r /o 264~ Saket Colony, . 
Vai~hali Nagar, Ajmer, · 
retired from Regional lnstilL1i"e 
of Education, Ajmer. · ·.· 

"' 
r--. 

(By Advoeate: Shri Su nil Kumar Singh). 

Versus-· . ' . 

-1. National Council of. Educational 
Research and Training:. 

· Sri Ai.Jronindo Mc;irg, 
N~w Delhi- 110016 ···· 

through il's Sec.ret_ary. • 

2. Pri.ricipal, 
Regional Institute of Education, 

. Pushkar Road,· 
'. ,, . 

. Ajmer. 

·(By AOvocate: .. : .. ) 

. . . 0 RD-ER (ORAL} . 

.. Applicant ' 

. .. Responde.nts 

This is third round of !itigaJion. Earlier, the applicant hos filed / . 

OA No.457/2008, which vvi::ls permitted to be withdrawr~ vid_e order. 
~- .. 
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dated 13'h January, 2010 with liberty reserved to the applicant to file . 

substantive OA for the same cause of action. Thereafter the 

applicant filed OA No. 99 /2010 thereby praying 'that respondents 

may be directed to grant G.PF and pension after taking into 

\ . . 

consideration past services ·of the applicant in NCERT w.e.f. 23. l 0.69 

cis they have done in the case of Dr. R.S.Kashyap and Dr. 
. . . \, 

N.C.Dhotia. The said OA was also disposed of vide order dated 23rd 

February, 2010 as representation of the applicant ·dated 18.1.2010 

was pending before the Secretary, National Council of Educational 

Research & Training (NCE.RT), N,ew Delhi and directi.on was given to 

respondent No.1 to decide. representation of the applicant withi.n a 
. . . ' . i: 

_period of three months. It w·as also made clear in the order that the 
'. . . 

·direction so given by this Tribunal may not be construed that this 
': i · .. 

Tribunal has. <:;ondoned the delay and question· of delay and lqches · 

can be considered while considering case of the applicant. The 
', I :'. •• I ' 

respondents instead of rejecting the representation on the ground of· 

delay and laches decided the same on.merit vide impugned order 

dated · 13/17.5.20 l 0 . (Ann.A/2). It is this order which is u.nder 

challenge in this O~ and the applicant has sought the following 

reliefs:-

(i) That the respondent may be directed to grant the GPF 
and P~nsion after· taking into consi_deration the past 
services of the applicant in the NCERT w.e.f 23.10.1969 
as they have done in the case of ·or. R.S.Kashyap and 
N.C.Dhotia. 

(ii) Any other relief which may this Hon~ble Tribunai may 
deem fit." 
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2. Alongwith: this OA; the -applicant hqs also filed a Misc. 
; . ' ' . . . . 

Applic«:mf for condonation of delay. As can be seen from this MA 

· the· .applicant has pleaded that the applicant was ·appointed as·· 

Professor in tn·e ·year 2001 ahd retired ds Principal on 28.2.2007 ... lt is . 

further stated thatthe first OA was fiie.d on 3.11.2008 a.nd the second 

OA was filed on 5:2.2010. I~ para-2 of the MA it has been pleaded 

that although th~ cause. of action arose from October, 2001 and still 

. continui~g tili the ·retirement of the ·applicant. ltis also ·pJea-ded in 

the· MA ".that the. applicant has given application for the benefit of 

· Pension cum GPF on 7.10.2003 ·and is continuously pursuing the 

matter" till today· and further the aforesaid mafter has not been 

dispos_ed of. with some ulterior motive and malice till 17.5.2010 .. 

Therefore, the matter is re·quired to be hear~· and the ~elay may be 

condoned. 

3. Now, few ·tacts which are relevant for disposal of this case 

may. be stated. The applic:ant ·initially joi'ned the service of the 
.J • 

. . . 

respondents on 23.10.196"9 as Lectur.er "in Physics and thereafter . .. . . . 

promoted as Reader w.~.f. 12.2.1984 and thereafter in pursuar1ce to 

the. GAS the-.qpplicant beccin:ie eligible for financial benefits inJhe 

Professor scale.' on 27. 7.199'8. The , respondent~ issued an 

. - ' . 
. advertisement No:l 44 in_ the Employ,ment News dated 18-24.11.2000 

for variOus posts including. the post of Profe~sor in Science. 

. . .. 
Educa~ion. As can be see_n· from. clause (e) under the heading 

:Gen.era!· information' of the said atj~ertiseme,nt, .the. persons w.ho 

. . 

were employed in· Govt./S_enii-Govt./ A_utono_mous '·Organisation 

· were also made eligible for consideration with the rider that t~ey \Nill !'lOy-. •' . . .· ·. : . . . . ' . . ' 
~ . . '. . . . . . . . . 
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· · _ submit ,their application through .Proper channel. Subsequently, vide • 

Memora'ndum dated April 1.6,2001 .(Ann .. A/S) th!?. applicant was . '. 

. : 

giveri- offer of appointment o·n. 'the post of Professor in Science .. ·. . ~ 

Education,' Regional· 1 nstitute of Educatiort '(RIE),· Ajmer. As can be 

seen from Para-4 of: the terms a·nd · conditions it has been 

speCifically sh:lted that· the other terms and ·conditions of service win· 

b~ gov~rt)ed by. the releyant !ules and ~rders issue by the Council 

from ti_me to time: It may be 
1
.stdted. that offer "at appointment on the 

. - . . . . . . 
. . 

aforesaid post of P.rofessor was given to the appliCant being Reader : 

in Physics at RIE; Ajrn~r: According to the applicant, this being a 
- . .. 

~ . 

fresh appointment', as suc_h, the 9P'Plicdnt was gov~rne;d by the CC.S 

- · (Pension) Rules and he. cannot be treated as in-service 

candidates/employee of the N~ERT a.nd thus, in terms of this fresh 

") 
·appointment to the .post of Professor, the ·option exerdsed by the 

\ 

applican-t: to continue with. Contributory Pension Fund (CPF) scheme· 

is· of n·o cb.nsequence and service rendered by'.th.e applk:ant since 

23. l 0.1969 under NCERT till his fresh selection as Professor in the. year 
. . . . -

• • • I • 

2001 when- he was under the Pension.Scheme should be counted as 

. qualifying service for the purpose of pension. It may be further 

stated here that tlie applicant has retired from service on 28-.2.2007 

(A/N):· From the. material pla~ed on. record, it is ey_ident that for the 

first time. the applicant made a· representation dated 7.10.2003: J 

. . 

. (Ann:A/l 0). -In· thfa representation, the applicant has stated that no 

option has· been given to him afte! his appointment 'as Professor 

. . . ' . ' 

w.e.f. 17.4.2001 whether l·o retain GPF ·or CPF. -It was further stated. 

t('.;at he Wcinlsfo exercise option for GPF scheme Al this stage, it v;ill . 
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be relevant to quote representation dated 7.10.2003 (Ann.All Q) 

which thus reads:-

, ·"With refe.rence. t6 NCERT letter No:· F.1-5/2000-
NCERT /RIEFA/l 067 dated April 16, 2001 I was sele.ded 
for the post -_of. Professor in Science Education. 1. 

· assumed the charge of the· above said post on 
1 i4.2001. Howeve·r, f have no.t yet .. been asked th~ 
option fo~ GPF or CPF .. 

I wish .. tc/'.lnform yo.u that I want to exe~cise the 
option for GPF which· ~ay kindly be qllo:vved. ·At present 
i.e.' before joining -the ·post of lj'rofessor, I am having 
CPF ..... '; . . . 

.. 
·,t i~ case of .the applicant that he was never informed abol!t 

rejection of the_. said letter.· Subsequently,. he also filed a 

representation dated .18.1.2010 and this Tribunal vide its order daied 

23.1.201.6 posse~ in OA No. 99 /2010 directed the respqnde_nts to· 
. \ 

dei:::ide the same: As ·alr°eady stqted __ SJbove, the respondents have 

decided the aforesaid representation on merit vi de impugned· order . . . . . 

d·ated 13)17.5.2010. _ Vide ·the aq~V·e order; this Tribunal has afs9 

. - . - . ' .·· 

given liberty to respondent No. l to decide the same on the ground 

. of limltation., .de_lay and lac.hes. At. this stage.,· it will -be u-seful to 

.. 
··quote afor~said. order dated 13/17-5.2010 in exte.nso, which thus 

reads:-

· "Subject: Allotment· of GPF and determinqtion of pensic~ri to·. -· 
Dr. H.C.Jain; Rtd. Prof., RIE; Ajmer . 

. ·Whereas a petition (OA No._99/2010) was .filed before 
the. Hon'·ble · CAT, Jaipur. B,ench by Dr. H.C.Jain retired 
Prof~ssor, RIE,' Ajmer .. 

-Whereas the Hon'ble CAT, Jaipu·r _Benc-h vide order · 
dated. 23 .. 2.2010 has given direction to decide and to pass 
appropria-te qrder on the representation dated 18.01.2010 of 
D.r. H.C.Jdin, within a period of three· months from the date of· 
recei'pt of a copy of the order of Hon'ble CAT by :Respondent 

. No-I. 

llC .. 
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Whereas· Dr. Jain vid.e his ·applicat_ion dated 18:01:2010 . 
had requested to 

i) 
. ii) . To, determine . his pension .taking into 

· corisid~ration his pdst servi_ce in NCERJ 
.. w.e.f. 23~ 1 o.69 as has been done. in the . 

-cases of Dr. R.S.Kashyap and Dr. 
N.C.Dhotia etc. 

_ Whe~e.as so far point No .. (i) is concerned it is· stated that 
Dr.· H.C.Jain vide his, 9ption dated 18. 9.87 opted to continue 

- - ~ - ~ . . - ' 

under the Contributory Provident Fund Scheme. Had he not 
exercised this specific option, h~. would have ·beeri deemed 

· to have _come over to the Pension Schem~ .. 
Whereas wheQ)he individuals in writing have opted to 

·reniciin i'h CPF, in.response to the Council's Circular}Jo.F.·15'_ 
• 4/87-EC ,da.ted 27.07.1987, they have been continued in th:e: 

CPF scheme. As p·er clause 3:6 of circular, ·option once· 
exercised shall be final and therefore th~ir cases can not be . . 

· r~-opened and given the benefit of GPF/Pension Scheme. 
Whereas so far point No.(ii) above is concerned as per 

available records· it may. be state_d that _both of them -(pr. 
R.S.Kashyap and Dr. N."C.Oh.~ia) were c_overed underpension 
scheme in .their previo~s departments arid continued in the 
pensionary scheme ·in NCERT: Since they were- fresh 
appointed .in NCERT, they were placed in .the GPF Scheme . 

. Dr. H.C.Jain was borne on the establi.shment ·of NC'.ERl 
itself. from the start whereas Dr. Dhotia and Dr. Kashyap j-oin'ed 
NCERT directly as. Professoi· and they were new entrants .. There.· 
was no choice available to. new- er:itrants for option to 
CPF/GPF and if was· compulsory for all new recruits to come 
under GPF-P.ensiori Scheme. The cases of Dr. Kashyap and Dr._ · 
Dhotia are not identical at all with the case of Dr. H.C.Jain, 
·therefore, Ao pa-rity between their position ccin be drawn. 

Whereas Dr. H.Cojqfn's case was referred· to MHRD vi de 
l_etter of even number dated 02.03.2007 for· seeking 
confirmation on tlie decision taken .by the ·council. 

MHRD vide letter No.1 ~6/2007 /Sch-4. dated 2i .03.2007 
con.firmed that· the decisiOn of NCERT for not allowjng Prof.· 

· ja.in to switch over from CP'F' to GPF scheme is upheld. This 
d~Cision of MHRD was also co'nveyed to Dr. Jain vide l~tter 
da·ted 20.04.2007. / 

. ' . 
Therefore; the request of Dr. ·H.C~Jain to switch over from 

CPF to Gf>F/Pension Scheme dt this juncture i~ nof justified_and 
cannot be acceded to. - · · · 

This issues wHh th.e approval of Competent Authority . 

. Sd/­
(U.K.Patil) · 

Under Secretary"_ 
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As can be seen from the order as extracted above, the 

applicant has raised two contentions, that he may be allotted GPF 

number and that his cdse for pensionarY benefits may be· 

determined taking into consideration his past ·service .w.e.f. 

23.10.1969 as has been done in the case of Dr. R.S.Kashyap and Dr. 

N.C.Qhotia. The respondent No. l has categorically held that the 

applicant has exercised option dated 18. 9.1987 to continue under 

CPF s.cherhe. Had he not exercised option he would have been 

deemed to have · come. ove·r to the Pension Scheme. Thus, 

according to the respondents in .terms of the Council Circular No. 

F.15-4/87-EC dated 27. 7.1987 the individual who had opied l'o 

remain under CPF scheme has to be continued in the CPF scheme. 

Fron:1 the impugned order it is also clear that in terms of clause 3.6 of 

circular dated 27.7.1987 option once exercised shall be final. Thus, 

. . 
in view of specific provisions contained in the s.cheme, I see .no 

~~.·-
infirm:ity in the acfion of the respondents. The applicant has also not 

disputed regarding exercise of option for. CPF scheme In terms of 

· the circular. dated 27. 7.1987 and such option was never revoked till 

his retirement on 28.2.2007, as such, .the c1pplicant cannol be 

permitted to raise such grievance at this belated stage by filing OA 

sl)bsequent to his retirement. Facts remdin that the applicant retired 
. ' . 

as employee governed by the CPF scheme. His· relation with the 

·department carne to an end with the retirement and after receipt of 

the payment under the CPF scheme, thus, such request for switching 

over to the Pension Scheme and to count the entire.service for the 



:-r 

8 

purpose ,of pensioriary benefit cannot be accepted in _yiew. of the· 

law la.id down by the Apex Court. At this stage~ I_ wish to reproduce· 

-p.ara.:4 . ·of . the judgment of the Apex Court in the case.· of 

V.K.Ramamurthi vs Union of India. and Ors., AIR 19.96 ·SC 26.58 

whereby the- Apex Court'- has ~ategorically held that .Pensi.on 

Schem·e and Provident Schemes are structur:ally different and if 
·: ·-~~ ' . ' 

once .despite.the opportunity the retiree has not exercised his opti.on 

to switch over to the pension scheme, he c.¢nnot be per~ifted to 

-· ·opt for pension scheme after his retirement.'Parp-4, thus reads:-· 
. . . · .. 

"4. In · Sta.te of ~ajasthan vs. Rajasthan Pensioner 
Samaj, 1992 Supp {2) SCC_ 141; ... this Covrt also came 
to hold. tha't the Contributory Pr9vident. Fund retirees 
from· a diffe.rent class from those who had opted for_ 
Pension Scheme acoording to the decision in Krishena 
Kumar's case (AIR 1990. SC 1782) and as 'such they are 
not entitled to claim a·s of righf to switch· over from 
Provident Fund Scheme to Pension Scheme and 
cof1sequently. the Contributory. Pro:vident Fund Scheme 
retirees are. not· entitled to the. benefits granted to the 
Pension Retir~es. In yet. another case·-.of All India. 
Reserve. Bank Retired Officers Association v. Uni.on of 

· India, 19.92 Supp . (1) ·sec... th~, Court was. also · 
. considerirJg t.he case of the Pension · Sc heme and 

Contributory Provident Fund Scheme and held" that in 
the'case of ar:i employee governed by the Cont~ibutory 
Provident Fund Scheme his relations with the ep1p!oyer 
come to an end on his retirement 0.nd receipt of the 
·contributory Proviqent Fund amount but in the case of 
an emplo'yee ·governed un-der the _Pension Scheme hi~ -
relations with the employer merely under a cha!)ge but 
do not snap altogether.' 1t is for. this reason in case of 
pensioners it Is necessary . to revise the Pension. 
periodically as the continuous fall in the rupee value· 
and the rise ·in - prices ·of essential commodities 
necessitate? an adjustment ·of the Pension amount but 
th9t is not the case of employees, governed under the 
:Contributory Provident Fund Scheme, since they had 
received the lump s.um pa.yment which. they were· at 

- liberty to invest in a manner thqt 'would yield ·optimum 
. return whi.ch would take case of th.~ _inflationary trends 

· · and this distin'ction between those belonging: to the 
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Pension ·Scheme ·and those belonging to the 
Contributory -Provident Fund Scheme has been rightly 

·~e~phasized by this Court in Krishena Kumar's case." 
. . ·. . . 

Thu_s,· in view of the law lakl ·down by the Apex Court, the . 

applicant is not .entitled to an-y rel_\ef. 

4. ··-·Thal apa"rt:. the applicant is also ·not entified to any--felief yet 
. . . . .: . 

.. 

on - another ground. As :1.~,.an ·_be seen . from the order dated 

...... 
· 13/i 7.5.2010, relevant -portion of which has been -reproduced 

above, request of the applica.nt for. s~itching ov.er ·from CPF to GPF 

scheme was _also referred_ to' the Mini~try of. Human Resource 

'tr , . ' .. 

Development vide _ letter dated ·21.3.2007 but request ·of the 

· appli~clnt was rejected·and decision of the Ministry was conveyed 

. . -- . I . 

. to the applicant vid-e let_ter dated 20.4."2007. The applicant has not . 

challenged the validity of the order dated 20.4.2007 in this OA, as 
I 

·such, the applicant 'C:·annot be-'granted relief on this ground also. 

5. · .it may be relevant to state here_ that applicant in his M.P.. 
. . . .· . 

·No.1-97/2010 for condonation of delay is- consciously° silent about 

. . .. 

letter dated 20.4.2007. It .is specifically stat.ed that his representation 

made ~n 7.10.2003'\vas not disposed of til,I 17.5.2010 · an_d therefore;· 

it is a continuing ca.use. In view of this, the applicant is· .guilty .of. 
. . . . . 

suppr~ssing ·the material tact from- this Tribunal .by concealing the 

fact· ~f rejection' of· his representation vide lette~ dated 20.4.2007. 
. . . . ........ .· - . 

·Thus, the: OA is also liable to be c;iis~issed cm ~his -ground without 

·hearing the applicant on merit ... 

- 6. The present OA is also hopelessly time barred. The cippl.iccm_t 

has exercised option to continue under C.PF S~heme vide his option . -

·dated l 8}.1987. The first" repr'esentation stated to hove been m·ade -

·_ \/Jlv 
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by he applicant in the year 2003 after a perio,d -of about 16 years. 

The ·applicant -r~tired from service fro~ 2a:2.2007, still the appli_cant . - -

die( not rai~·e any -grievance by-filing OA before this Tribunal. !n-.case­

- delaye-c;l _repres~ntation of the applicant was not' considere~ by the· 

. respondents in lhat eventuality, in .terms of the: provisions contained 

in Section 21 -of-the Administrative Tribunals Act, such ·application 
,_-

· has '.to be made within ~ne year when-the .cause of action accrued. 

l_ 

- ·and in case the representation is made. and the same has' not be_en 
...... ' ( . 

. decided within six months", the same shall be dee.med to have been· _ 

rejected: and th_e. OA has· to be filed within one year thereaft~r. 

_ AdmittedlY,, _the _applicant hqs no't filed · OA within the time 

prescribed .under Section 21 .of the- Administrative Tribunals ·Act. The 

applit.a~t has not give·n--qny .explanation whatsoev~r, why he has 

not made any representation· within the time· prescribed unde·r 

Section 21 of the A~ministrative Tribunal . ,A.ct, in th.e Misc. 

Application for condonation of delay. The applicant has only 

mentioned that_ cause _of action arose only in October, 2001 and he 

filed ·representation on 7.T0.2003 which was not dispose_d of till 

- -

17.5.2010. Since the 9p-plicant has prayed th al his entir~ service. 

w.-e . .f. 23.10.1969 till his re'tir~ment"may be counted u-rider Pension 

-Scheme,-as such, i.t cannot be said that cause _of action arose only 

'in the year 2001. Even for ·arguments sake it is assumed that cause. 

of action aro_se in. the year 2001, the ·applicant has foiled to show 

that on account of hh so_ called· fresh appointment on the post of 

Professor,' the respo'iidents were required 'to give fresh ~ption for the--: · 

.employee/n~w entrant to ~ither opt for CPF Scheme --or Pension 

-t~ 
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Scheme. From th~·fin_dings ~ecorded by the res:pondents in the order 

·dat~d 13/l i.s.2oi 0 no su~h- choke was· available a'rid it was -

compulsory 'for new entrants ·to come ur.ld~r the GPF-Pension 

. - . . . 

· Scheme. In other words, in terms of Council letter dated 27.7.1987 all 
' -· ' - . 

· CPF beneficiary who were in servlce prior 'to enforcement of· th·e 

scheme and stHI in servic~ __ ,yvere given option. to come over to the 

Pension- Scheme. Judicial notice can ~be taken· ta the. fact that 

change over" option of the employees from CPF scheme to· Pension 

· Scheme- was -given on the recom.rrie~dation of the 41h C~ntral Pay· 

. · ~~ommission Vfhereby it was recof"!lmerided that all CPF beneficiary 

in service on January 1, 1986 should be deemed to have come over . . . . ' 

. to Pension Scheme on that date u'nles$ spec'itically opted out to 

come to CPF scheme. S.uch recommendation of the Pay 

Commission_ wOs ·considered and accepted by the Government . 

qnd ·all th~ CPF beneficiaries who wefe i,n service on January 1, i 986 
.- -. 

- . - . 

· ·and were still in service----.on the date of issue of the order were 

deemed to have come over. to the· Pension Scheme. It was further 

stipulated in the order that e·mployees of the category mentioned 
I . . 

above, will how.e_v·er,. have_ option to c::ontinue under the CPF 

scheme, if they so desire.- The option wiil have to be. exercised within 

. . - . . . . . . 

. six months in the- prescribed format if the ·employee wishes· to· 

continue under CPF scheme: If no option is received by the He9d of 

office by- th.at dcite, the employee will be deemed to h"ave come 

over to the Pension Schenie.Jt was further mentioned in the order 

that option once exer_ci.sed shali be-· filia!. In terms of the aforesaid. 

· recommendations given by the 41h Pay Commission ·a~_d accepted ·t1ft; .. -. - . . 

. ~ 
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by the <:;ovt., the council has also .issued circula~ on t~~ same line 

~ide order dated 27.7 .. 1987. Admittedly, the applicant has exer.cised · 

. -
. option to continue under the ·cPF scheme. Thus, all the employees 

. . 
who :entered into ·service after Jariuary 1, 1986 will be governed by 

the Pensior,i· Scheme i_n.cluding CPF beneficiaries appointed prior to 

/ 

January 1, 1986 unless tbey specifically opted for continuation ... 

unqer. the CPF Scheme. Thus, contention ·<?t the applicant' that .. 

. .. 

respondents .should have given afresh _option ·when he was 

appointed. as Profess~r .as direct recruit either. to opt for CPF or GPF- .. 

Pension ·scheme was not required at .all as rightly held by the. 

respondents .. 

" . 

7. The mat.ter can also be. looked into from· another angle. T.he 

applicant is claiming pensionarY. ben~flt which' has to be 'granted· in 

terms .of the pfovisions contained in CCS (Pension) Rules, 1972. It is 
·.') 

not a case of the applicant that CCS {Pension) Rules, 1972 are not 

. . . 

·applicable .to the employees working in the NCERT as· the same 

have also. been adopted ~y·the NCERt. If one has regard to Rule-2 

of CCS .(Pension) Rules_, 19-72, thes.e. rules are· not . applicable to 

persons e·ntitled to ·the benc:_fit of CPF scheme. ·Admittedly, the 

. '. . . 

applicant was _contributing towards CPF scheme· till his retirement. 

The Hon'ble Apex Court in ttie·case of V.K.Ramamurthy (supra) has 

. . . . . . . /' . 

held ·that the Provident ·Fund anq P·ension Schemes are structurally. 

differerit and cannot be made· applicable to· the employees 

governed. by the CPF scher:ne. Thus, con-tent.ion of the applicaht that . · 

.service rend~red by hini: from the very .. iriception should be. counted 
. . . . . . 

for the' purpose of pensionary benefits_ cannot be accepted: 

-.Wv. 
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8. The contention raised by the applicant. that his case is similar 

to that _of Dr. R;S.Kashyap and Dr. D.C.Dliotia to wJiom. the benefit 
. . . . . 

under· th-e _ Pension Scheme has been extended is - wb9lly 
\ 

misconceived and deserved o'ur right rejection in the light of the 

observation made in the .. 1E7tter dat_ed ,. 3/17.5.2010 as reproduced 

above. As can be seen frq,rrdhis order both Dr. R~S.Kas~yap and Dr. 

N.C.Dhoti.a were covered under the Pension - Sche:me in their 

previ.ous ~epartmeht and th.us .has lo be continued under Pension 

Scheme in NCE8T as· they were fresh appoin.tee in· NCERT.' Thus case _ 

- - . 

bf the applicant cannot ~e equated to .these persons .as admittedly 

the applicant was opte~ ·of- CPF scheme and not the Pension 

Scheme. _,.,, 

9. · Yet for another reason, the applicant is not entitled to any·_ 

relief on account of delay an.d la-ches and in. view of the law ·laid -

down by_ the Apex Court in. the case of Union of India vs. ·_·Shankar, 

~2002 SCC (L&S) 1039. That was ·a case where the respondent before 

the Apex Court .made representation ~fter a· lapse ·ot 18 ,years in 

making -claim for pension under ,Pension Fund. Scheme after he 

voluntd.rily opted and_ae<;::epted the provident fund. The Apex Court. 

held that respondent who had given voluntarily option in .the year 

1958 for having .Provident Fund under the. State. Railway Provident . 

·Fund·a.n9 had voluntarily retired fro'm-.. service and remaineq silent. 

The OA was filed before the· Central Administrative Tribunal after a. 

lapse of 18. years for change 'of option ·which was already given:-

effect to. The Apex Cour.t.-held that the Tribunal should ·not have. 

· ltQ/'terfoined such belated claim. The. Apex Couit further held that the .• 

. ~--_. 
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. respondent havin~ opted and accepted the Provident Fund it· w_as 

not open to him to. m·ove for ca·ncellation ·of option. The ratio as laid 

. down by the Apex. Court is .. squarely appli~able in ·th~· tacts and 
- . ' . 

circumstances _of this ··case. ·In .this case· also, the applicant 

voluntarily. ex.ercised option for the Cl'F Scheme on 18. 9.1987: He 

·fiied OA be.fore the Tribunal.in the year 2008 after a period ~f about 
' • . I . • • 

21 ye~ns, as such, such belated claim cann~t be accepted and the 

·applicanf canno't be per~itted t.o argue that the benefit received 
' . . - . . . . 

under.the CPF Scheme. being CPF employee s_hould b~·treated as 

qua'lifying· service for pensionory b~nefits when 'th_e Pension· Rules . . . . ' 

are not .applicable ·to. the. persons: entitled to the benefit of CPF 

sclien:te in terms of ·Rule-2 __ of CCS ·(Pension) Rules; 1.972, which rules· 

has bee·n .·made applicabl~ to the ~mployees of th~ NCERT ·as per' 

OM date? 24.1 :1972 whereby Para-3 of the said circular stipulates 

that' P~nsion Rules of. Couneil will be same as the Pension Rules ·ot 

. . 
. "'the. Central Government as . contained in ·the Civil Servant: 

Regulations and the Liberalised Pension_ Rules of the Government of 
- - . . . ' . 

India. In view of the fcict th~t the Pension Rules of the Government of . 

India have to be fOll~wed· by the .Council In toto no separat~ rule ·tor 

·the employees of the Council were propos·ed to be provided. It has 

. ' 

also been made. clear -in the said OM that all amendments to the 

.Pension Rules, .GPF Rules and CPf Rules 'ot the- Govt. ()f lnqia will 

' ' 

become automatically applicable to the employees of the Council · 

w.'e.t. the same date. Thus, in the light of the statutory provisions 
I .• . 

c.ontained in Rule 2( d) of the. CCS '(Pension) ·Rules, 1972, .these rules. 
• . • . • =--- . 

. ··. ~arinoL be· made. applicable to the beneficiari.?s of CPF scheme. 



-· 

. Thus, the service rendered by the .applicant in NCERT w.eJ. 

~3.10.1969 till :appointment of the applicant··as Professor on April li, 
~ 

.. .,_ 2001 cannot be counte·d for the purpose of, pensionary -benefits 

Underth.e. CCS (Pension Rules, 1972, even .if. for argument. sake it is 

presumed that the applicant has automatically switched over to the 

pension rules on his first qpp'oint.ment as Professor .w.e.f. 17.4.2001. 

Even hr that contingen·cy_, :.iri terms of Pension Rules, the applicant. 
- ... · 

ca!l be -granted pension after rendering 10 years of qualifying 

serviCe. -Admittedly, the. applicant retired on superannuation on. 

28'.2.2007 a.tter puttihg 1.ess than- 6. y~ars of service; as such, even 'on 

this parity, the applicant is not entitled to pensionary benefits. . . - . . 

10. At this stage, it will .also_ be re1·evant to qvote decision· of i·he. 

Apex C.ourt in the case of .Union of India vs. M.K.Sarkar, JT 2009, (15.). 

SC 70. That was a case where the. respondenl before the Apex- Court 
' ' ' ' 

joined the r.ailway service on -10.2.1947. He was subscrib.er · to 

··:contributory Provident Fund Scheme. The Railways introduced the -

p·ensio.n scheme'. vide Railway Board's letter dated 16.1.195.7. Under 

the said scheme, those who entered railway service on or after. 

16.11.1957 were automatically governed. by the pension sche~e. 
. ,•· . ' ' .. 

Those employees who were in servi~e _as ~n .1.4. l957 and those who 
,, ' 

joined between 1.4.1957 and. 1.6.11.1957 were given ar:i optlC;>n to 

switch over to Pension Scheme- instead. o.f ·continuing under the 

. Contributory Provident Fund Sc.heme. Those· who did not opt for the 
' .. - . -- . -

.. 
Pensi'on Sctieme were given further opportunities t~ exercise options 

_.on different" occdsions and lastly. it was extended up.to 31.12 .. 1978. 

The respondent though aware of the above scheme and qptjons 
·YLU ,, . '. 
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·, 
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16. : .... 

. given. on eight occasion bet~een 195l to 1974, consciously did n~t 

opt for the pension· scheme and .continued wit.h .CPF schem!?. 
. . 

C ·ultimately the respondent while-·ser~ing as Controlle~ of Stores; took 

. 7 . . 

voluntary retir~ment w.e.f. 15.10.197 6. After more than .22 years ·of 

hi.s .retirement and after. receiving his dues ·und~r the _Provid.ent Fund 

Scheme, the ·respondent made a' representation· dated 8.10. J 998, 

requesting that he may be extended the benefit of the pension ,, 

scheme. It was· stated· that he was willing to refund. the amount 

received underthe P.rovident. Fund Scheme bu_t the·said request was 

. not accepted and the same was rejectetj being belated reque.st. 

Ultimately, he has .filed - 0.A before the . Central Administrative 

Tribunal and the Tribunal vide its o.rder dated 11.2.2.004 directed the 

appellci.nts tO permit the respondent to.opt for pension scheme and 

· dlso. inform the respondent· the am~unt' that was required "to. be 

refunded in case he exercises the. option. The Writ Petition, tiled . . . . . . . . . . . 

.,.'before the High Court was also dismissed. The Hon'.ble A.pE;?x' Court 
'· :•."' . . . 

held that when. the· sch em~ extending the benefit of sw.itch over 
. . " ; ' . 

stipulate that benefit will b~. available. only to those who ·~xercise . . 

option within the specified time, tt-).e option obviously be 'exercised 

·- . ' 

· · . · wfthin such time.· The opti.on sche_me made it clear that no .option . 

could be exereise·d. after the last date. The respondent before the 
!' '. 

Ape·x Coyrt chose not to exercise option and' continued to ~~·main 

under' the Contributory' p·rovident Fund scheme, 
·.··r 

''.( 

and more· 

. . . 

importantly, received the entire P.F amount on his ~etirement. '· The 
. ·' . - . . ' 

· !=Ontention of the resp.ondents that no intimatinn regarding option 

-~was given to him, was· rejede-d b_y the Apex Co!Jft. It was. 9bserved 
l! . . ' . . . . . . . . 
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that it was-in the year 19~6 when the respondent leqrn~ that some 

. others .. who had_ retired in· and arou.nd 1973 to 1976 had -beer. / 

permitted to _exercise the opt.ion in 199-3-94, on 'the ground that they 

had . not been. n_otified about the option, he decided to take a 

ch_ance and gav.e a represE:?ntation seeking an option to switch over 

to pension scheme. The Ap.~x C01,irLheld that having enjoyed the 

benefits and income, from the provident fum:J amount ·for more than 

22 -years, the respondent 'could ·nqt seek switch over to· Pension . 

Schen:ie which would result in respondent-getting in addition to the 

·, · _PF account already reoeived, ·a large _aniount: as arrears of pension 

for 22 ·years which· will be .. much - more -tha·n the provident f~nd 

amount that will have to -be refunded in the event of .switd~ 'over 
• ' : . I • '. ,. ~ ' . : '• I 

a·nd als.o monthly pension. tof ,fre -resfof hi~ life: Ir° sue h. a requ_~st for · 
• - .:·,, • ;.> • • .'' • : ; 

such belated exerc'ise of option is accepted, the effect would be to 
. ' ','.! ''1 .. - . : 

p~rm.it the respondent to. sef u_re the double benefit of both 

provident fund sc-heme- and pension scheme, which is- unjust and' 

' ·-
impermissible. The validity period of the option to switch over to 

' 
pension scheme_ expired on 31J2.1978 a_nd there was no recurring 

or continuing cause of action: The re-spondent's. representation 

,-

dated 8.10.1998 seeking option to shift to pension scheme ~·w.~.f. 

19_76 ,ought to have been ;t~aight away rejected as barre,d by_ 

- -

'limitation/delay and lac hes. 

-11. in -the ·present case also,. the' validity period of ex~~cising -

option to switch over had already expired in the year 198?:, and 
~ . . - ' . l . 

there was no recurring or continui_ng ca us~ of action·. As such, in the · 
,. . • ' ' ' • .. • • ' • • •,I,'' I' 

· light of th~ observations -made by_ ·the Hon'ble Apex·_ Co~rt in.)he 
~ '· ... - : 
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case of ~.!(.Sarkar (supra)_, the contention of the applicant that it is 

continuing cause of action cannot be accepted and the OA is also 

· - required to be dismissed on this ground. Simply because pursuant to 

direction ·given· by this · Tribunal the re.spondents decided 

representation in the year 2010 will not confer a fresh cause of 

action. -At this stage, it will b.e useful to quote para. 9 and 10 of the 

judgment fn the case of M.K.Sarkar (supra), which thus reads:-

,.-_. .. 

- ' 

9. The order of the Tribunal ·allowing the first 
application of respondent without examining the merits, 
and. directing appellants to consider his ·representatio_n 
has given rise to unnecessary litigation and avoidable 
complications. -The iii-effects~ of such directions have 
been ~onsidered by this Court in C.Jacob vs. Director of 
Geology and Mining and Anr.- 2009 (10) SCC 115. 

''The cqurts/tribunals proceed on the assumrAion 
that ev.ery citizen deserves a' reply to his 
representation. Secondly they O-?sume that a 
mere direction to consider and dispose of .the 
representation does not involve any 'decision' on 
rights and obligations of parties. Little do they 
realize the consequences of slic h a direction t6 
'consider'. lfthe representation is considered and 
accepted, the ex-employee gets a relief, which 
he woui'd not have got on account of the long 
delay; all by reason of the direction to 'consider'. 
If the repre~·entation is considered and rejected, 
the ex-ern'ployee filed an application/Y..,rit 
pei"ition, not 'with reference to the original cause 
of action of. 1982, but by treating the rejection of 
the representation given in 2000, as the cause of 
action, not with reference to the original cause of 
action of 1982, but by treating the rejection of the 
representation given -in 2000, as the cause of 
action. A. prayer is made for quashing the 
rejection of repre.sentation and for grant of the 
relief claimed 'in · the representation. , The 
Tribunal/High Courts routinely entertain , such 
applications/petitions ignoring the huge ;delay 
prec;eding the representation, and proce'e:d to 
examine the claim on merits and grant rei'i~f. In 
this manner, the bar of limitation or the ·.iaches 

,~,n geiS obliterated or ignored." 
'\JtlfV , . . . 



·'..; ... 

.... 

,. : .. 

. . . : . . . 

. .;~ ... 

When a belated representation in regard to a 'stale' or 
'dead' issue/dispute' is considered and de,cided,· in. 
comp.Hance with a direction·by the Court/Tribunai to .do·. 

: so, the date ot'such decision can not t?e considered ·as 
furnishing a fresh-c::ause of action for reviving the ··dead' 
issue or time-barred dispute. The issue of limit_ation or_· 
delay and laches should be ·considered with referen¢e 
to the original couse of adi6n and not with refere.nce· to 

. the date on whi'ch an order is .pairsed in compliar1c:es. 
with a court's d'irection. Neither- a court's direction to 
consider a representation issued Without examinirig._the 
merits, nor a de.cisi.on given in compliance 'v".'ith' \uch 
direction, will extend the. limitation, or erase the 'delay · 
and laches. ·A 'court or Tribunal, b~fore. ·dir~ding 
'consideration' .o'f. a clai·m or representation should 
examine .whet.he~·. the claim or representation. i·s- with. 
reference to c/:1'i~«k· issue or whethe~ it is. with reference 
to a-"d~ad' o/ •'stale' issue. If it 'is-with reference· to· a .. 
. 'dead' ·or "st~i~' issue-. o~ dispute, the court/Tribu~al 
st-fould put a'ri ~nd to the matter and should not c:lirect 

, :·'i)· • • I : , 

consideration·or reconsideration .. If the court or Tribunal 
decidi~g to.·/ .. dir~ct · 'cons.ideration' with~ut ·:·its~lf 

. examining .of: Jhe: merits, it shoultj make it ·cleqr\thaf 
such c«:>nside:rdfioh. will be without. prejudice· ·t.9(:9hy 
contention re,iq~in:~( to limitation_ or delay· ancl{:.19~~~s. 

• •'f' .• •.,. . . lj' '·. t'· 

Ev.en if the court d.<?,es not expressely say so, that .. w~.;»uld, 
be the legal pdsition and effect (em.phasis supplied}.:'.: 
. . , ·· ... : .,.:r,· " . . . . . ';' .. 

. '. r~;n,~·· . . . ' 
10. Even on · m~rits, the. application has . to faii.· In . 

. Krishena Ku~cu v:~!;Union of India- 1990 (4) SCC 2b7,· a · · 
Constitution Benth ~~f this Court considering the options 
given_ to the Railwdy employees to shift to pensi·on 
scheme,: held. rn'c:it prescription of cut off dates wnil~ 
giving each. option was not arbitrary or. lacking in 
nexus. This Court also he.Id that provident fund 'retirees 
who failed ·to exercise. option within tne time were not 
entitled. to be lntluded in the. pension scheme on any . 
ground .<?f parity.: Therefore, the respondent who c;Hd not 
~xercise' the_ option ava.ilable when he ret_ied ·in;.1_9:]6, 
was. not entitled" to seek an:. opportunity to e)(~rcise 
option to shift t6 the pension scheme, after the e¥~fr;y 1 9f 
the validity period· for option scheme, that too« i'r{.fhe 
year 19_98 afte.r 2_2 years."· · · · ':':;.' . 

·,,. 

·The ratio as Ibid:· dow~ by the Apex Court; as reprod0ced 
'-: •l .; 1'~ : ; : \' . 

' , · .. · : · ·• • • • I l , . 
above:. is also attracted ih the, ~ase of the applicant and the' l~sue 
-: . . . . - ~ . . . . ~ . ' l ~ ; 

' . . I ' ' 

of limitation and delay has· fo be considered· with referen.c?. to. 
. . . . • ' . • .·: __ 't 

original cause of action arid·not .. ~ith .reference to·the date.th'e.9'rder 

.~. 
.'. ·:;,, 

. ·.,' 

~ . ' 
• ··! • 

. . . --- ' \' . 
. " 

::- . . " ~: 

'• ),•. 
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pursuant to court direction has been passed· by the respondents 

(Ann.A/2). 

12. Thus, for the foregoing reasons, the applicant is not entitled _to 

any relief. Accordingly MA as well as OA is dismissed with no order 

as tq costs. 

R/ 

·. i 

(M. L. CHAUHAN) 
Judi. Member 


