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* Dr. Harish Chand Jain -

: IN THE CENTRAL ADMINISTRATIVE TRIBUNAI.
' ‘ JAIPUR BENCH '

JAIPUR Ihls Ihe 20th doy of Augus’r 2()10

" Original Appi'icaﬁon No.319/2010

CORAM:

HON'BLE MR. M.L.CHAUHAN, MEMBER (JUDL.) - '~ -

_s/o Late Shri B.L.Jain, . R ‘
r/o 264, Saket Colony,. .~ - S
Vaishali Nagar, Ajmer, = " ‘ ' ‘
refired from Regional msthIe
'of Educohon Ajmer ST
: > .. Applicant

(By Advocate: Shri.Sunil Kumar‘Singh)_»
" Versus "

1. Ncmonol (‘ounCII oI I:ducahonol
* - Research and Training;
- Sri AUronindo Marg,
New Delhi- 110016
Ihrough its Secretary..

2. Principal, -
Regional Institute of Educchon . S o
~Pushkar Road, R . B
- Ajmer. L R S '
.. Respondents

(By Advocater ...

"ORDER (ORAL) .

This is thirdg rciuhdof litigation. Eariier, the applicant has filed *

OA No.457/2008, w‘nicﬁ "/If'ovs ‘permi‘rIed to be‘wi’rhdrcwh vide order



dated 13 January, 2010 with liberty reserved to the applicant to file -

‘subsfdnﬁve OA for‘fhe s_dme cause of action. Thereafter the

applicant filed O-A No.99/2010 thereby praying that -respondeni‘s

rhay be directed to grant GPF and pension of’rer-foking into

considerdﬁo.n past serv.ic'eS'of\’rhe applicant in NCERT w.e.f. 23.10.49

ds_ they have done in the case of Dr. R.S.Kcshy.dp and Dr.

N.C.Dhotia. The said OA was also dispbsed of vide order dated 23

February, 2010 as representation of the applicant dated 18.1.2010
was pending before the Secref_ary, National Council of Educational
Research & Training (NCERT), New Delhi and direction was given to

respondent No.1 to decide representation of the applicant wiihin a'

_period of three months. llf_w'qs‘ also made clear in the order fh’df the

-direction so given by fhi‘s' Tribuncﬂ may not be construed that i;his

Tribunal hos-_'condonéd the delay and question of delay qnd'iqches o
can be considered while ,.cc’)n,s'idering case ‘oyf the applicant. The
respondents ~in-sfedd of rejecting the representation on the ground of - :

delay and laches decided the same on merit vide impugned order

' dated ’13/17.5.2010:,(Ann.A/2). It is this order which is gnder

- challenge in this OA and the applicant has sought the foIAIowing

reliefs: -

(i) That the respondenf may be directed to grant the GPF
and Pension after taking into consideration the past
services of the -applicant in the NCERT w.e.f 23.10.1969
as they have done in the case of Dr. R.S.Kashyap and
N.C.Dhotia. '

(ii) Any other relief which may this Hon'ble Tribunai 'r'r\".c:y
deem fit.” ' o -



2. Alongwﬁh ’rhls OA, the dppllCdn’r has dlso f|Ied a Mlsc

: Appllccm'r for condond’rlon of deldy As can be seen from this MA,
. the: dppllccm’r hds pledded ’rhdf ’rhe dpphccmi was dppom’red as--

. Professor in ’rhe year 2001 dnd retired as Prmcnpdl on 28.2. 2007 H is :

fur'rher s’fd'red fhdf the flrs’r OA was flled on 3. 11 2008 dnd the second

" OA wos flled on 5 2 2010 In pdrc -2 of the MA it has been pleaded

—

- that alfhough the cause of».dchon arose from October, 2001 and s’rlll. A '

.canti}{ujhg il ’rh‘e--reﬁremehi of fhe-'op'plicdr{t. _.If__i‘s also ‘pleq-‘ded in
1h_e' MA‘-fHdt fhédppliccnf hGS- .given application for the benefit df '
- Pension cum GP-F__ o’n 7.10.2003-’dhd is cdn’rinuous.ly ;dursuing the :

matter fill foddy- and. further the 'cfdre'said maiter has not been

o

disposed of with some ulterior motive and malicé fill 17.5.2010. .

" Therefore, the matter is fequired to be heard and the delay mdy be
‘ con'do_ned_i

-3. Nov«./,"few'fdc’rs Whieh are relevant for disposal of this c‘csse

mdyibe stated. The applicant ~iri,iﬁd|ly joined the service of %he,m

"respondenfé on 23.10.1?6;9 as 'Lec’rpr_;er “in Physic’s. and’ thereafter

promoted as Reader w.e.f 12.2.1984 dnd thereafter in pursuth'e to
the CAS the:applicant became' eligible for financial benefits in the

Prefessor scale’ on 27.7.1998. The 'responden-fdissued an .

.advertisement No:144 in the Employment News dated 18-24.11.2000

for various posts including the p'oé]‘ of Pro.fegsor; in Science -

EdUccx_ﬁoh. As-cdn. be se'ven‘fr.om._clduse (e) under the hedding -

~ ‘General Information’ of the said ddVer’riseme:n’r, the. persons who

were eh‘rployed‘ in- Govf./Senﬁi-Govi./AUfOnorhous "O-rgdnisaﬁon'

were dlso made ehglble for con5|derdhon with the rider that fhey will

\LQz/ i
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P _'submi’rjhe'_ir cpp‘licqﬁon ’rhréug‘h_prbper chqnnel. Subsequenily, vide

Memorandum dated April 16,2001 V(Ann.'A/VS')' ’rh_e'cxp'plic'cmiL was .

' given offer of dppointment on. the post of Professor in Science.

Edﬁéqfiorj,\.Reg-io’ndl.‘In's’fh‘u’re of Educdﬁon '(RIE),’Ajnjé.r. As can be
séen. flom Para-4 of . ’rh.e‘ térms cﬁd' condﬁiéns it hcs been
sp'ce'éifically s-‘fcﬁec-i that the :Q%riher terms band'condi’ri-ons of service wilk
be governed b'yy.’_rhe_ hr‘éle-,vqn’r'- _rules ana Qrdefs issué by ?hg Cou.ncil
from time to time: It ma'\) be ‘stated that off.er.‘of' d‘ppointr'nénf on the
aforesaid post of P'rc;f'esso_r ‘\i&/os given }o fheopbli&:m‘ beiné Ré}oder'_i

in Physics at RIE, Ajmer. According to the applicant, this being d

. fiesh appointment, as such, the applicant was governed by the ccs

'(Pehsion) ROIes_'cnd he cannot ;be tfeated as _ih-service

N ccndidc’r‘és/empIVQYee of the NCERT and thus, in terms of this fresh

“appointment to the post of Professor, the option exercised by the

'.dpplicon'f_- i‘o-cor_n‘inue w»i‘rh‘Confrib-u"ror,y- Pension Fund (CPF) scheme’

is of no consequence and service rendered by the applicant since

0 23.10.1969 u'n,der NCERT till h_isA fresh selection as Professor in the vear |
2001 when he was under 'rhe Fénsion:Sc’;h‘emé should be counted us

- qualifying service for the purpose of pension. It may be further

stated here that the applicant has retired from setvice on-28—.2.20_07 '

(A-/N):'Frc;r.n fhe:moterial_ ploéed oﬁ,reéord, it i;s.e\»/__iden’r- that for i“hé
first ltilme‘;’r'ﬁe Gpplicq-n’r_'n%q'de a repreéenicﬁéﬁ d.cﬂe:d 7:.10.2003.7
(Ann:A/10). I’ this ‘répr‘esen’rqﬁo‘n, the dpplic_vqn'r.hds sfd’re‘"‘d that ng
-.op’riOl;l' hds.'_bee_n giv-er‘1 to h‘ilm éffe-r his ‘appoir_ﬁmenf as Profe’ssfcjr' _

,w.e.f.~.1 7.4.2001 whether i:o:re’rcin GPF -or CPF.-t was fur"ther s’rq’fed_

’rh_d:f he de’rs.f(_) eXeréise option for G'P__.F scheme. At this s’rcg'e,:if will,
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.‘b'e relevant to quote represen’roﬁon dated 7.10.2003 _(Ann.A/]'Q) '
- which thus reads:- ]

,~“Wi’rh: referenoe. to NCERT letter No. F.1-5/-2000-‘

NCERT/RIEFA/1067 dated April 16, 2001 | was selected

for the post of. Professor in Science Education. |

“assumed the charge of the above said post on °

17.4.2001. Howevetr, l have not yetf.been asked fhe
: op’rlon for GPF or CPF : :

I wish fo',inform yoo that | want to exercise the

opfion'for GPF which may kindly be allowed. At present .

i.e. before joining ’rhe post of Professor 1 am having

_CPF ..... " ' )

n |s case of the 'cop.liici:o'n’r rho’r.'he wdas never informed dbo‘qr '

rejec’rion of the. said letter. Subsequen’rly | he dlso filed 'Cl

' represem‘dhon ddfed 18. 1 2010 ond fhrs Tnbundl vrde |’rs order ddied 'A ‘

23.2.2010 possed in OA No. 99/2010 dlrecred the respondenis to-
dec‘lde the s_ome.- As qlreod.y srqted__obove, the respondem‘s hove_

"d_e‘cided rhe o,foresd'id represen’ro’rion on rne‘r‘i’r vide impugned'order : ‘

doted"13/'»17.5.2(.)10.‘ Vide'-’rhe 'obo've order,- this Trrbundl has oi"so

glven Ilberfy to respondent No 1 to decrde the same on ’rhe ground |

of Irmr’rahon_, de_ldy and Ioc.,hes A’r ’rhrs s’rage |’r will be useful to

: :‘q-poie_ofore"soid,o-rder 'dlcn‘le'd 13/17-5.2010 in ex're'nso, which ‘rhus

A reods:A-ﬁ- |

: “Subjecf Allotment of GPF and de’rermrndhon of pensror‘ io" -
_Dr H.C.lJain; Rfd Prof RIE Ajmer - '

“Whereas a peh’rlon (OA No 99/2010) was filed before
the . Hon ble " CAT, Jaipur Bench by Dr. H C.Jain® refired
Professor RIE,Ajmer.
Whereas the Hon' ble CAT Jorpur Bench vide order -
dated. 23.2.2010 has given direction to decide and to pass
" appropriate order on the representation dated 18.01.2010 of
. .. . Dr. H.C.ldgin, within a period of three months from the date of -
L ) 'recelp’r of a copy of the order of rion ble CAT by Responden’r -
- "NoI ' :
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Whereds Dr Jain vrde his dpphccmon dd’red 18.01: 2010 _

had reques’red to

i) Allot him GPF number.
i) - To, determine his pensron ’fc:kmg into
' consideration his pdst service in NCERY
- w.ef. 23.10.89 as has been done .in the"
-cases of Dr.” RS.Kashyap and Dr. -
N.C.Dhotia'et¢. : : o

. Whereos so far porhf No. .(|) is concerned it is stated 1’Hdi‘

.Dr H.C.Jain vide his_pption dated 18.9. 87 opted to continue

under the Conmbu’rory Provident Fund Scheme. Had he nor
exercised this specific option, he would hdve ‘been deemed

"to have come over to the Pension Scheme

Whereas when the individuals in wrlhng ‘have opted to

‘remdin in CPF, in fesponse to the Council's Circular No.F.15-

-~ 4/87-EC .dated 27.07.1987, they have been continved in the:

CPF scheme. As per clause 3.6 of circular, -option once
exercised shall be final and therefore ’rherr cases can not be ~

‘re-opened and given the benefit of GPF/Pension Scheme.
s Whereas so far pom’r No.(ii) above is concerned as per .
'dVdrldee records it may be stated that both of them {(pr.

R.S. dehydp and Dr. N.C. Dhohd) were covered under pension
scheme in their previous depdrtmenfs ‘and continued in the
pensionary scheme “in NCERT. Since they were. fresh
dppomfed in. NCERT, they were pldced in the GPF Scheme.

- Dr. H.C.Jain was borne on the establishment of NCERT
itself from the start whereas Dr. Dhotia and Dr. Kashyap joined

NCERT directly as.Professor and they were new entrants.. There o
‘was no choice available to. new- enfrants for opfion fo

CPF/GPF and it was compulsory for all new recruits to .come

| under GPF-Pension Scheme. The cases of Dr. Kashyap and Dr.

Dhofia are not identical at all-with the case of Dr. H.C.Jain,

therefore, no parity between their position can be drawn.
Whereos Dr H.C.Jain’s case was referred-to MHRD vide

letter of even number dated 02.03.2007 for seeking

‘confirmation on the decrsmn taken by the- Council.

MHRD vide letter No.1:6/2007/Sch-4 dated 21.03.2007

- conflrmed that the decision of NCERT for not allowing Prof. -

—

“Jain to switch over from CPF to GPF scheme is upheld. This

decision of MHRD was also conveyed to Dr. Jdln vide letter
dated 20.04,2007. 7 : -
Therefore, the request of Dr."H. C Jain to swﬁch over from

| CPF to GPF/Pension S¢heme dt this juncture is not Jushfled and

cannot be dcceded to.” _
- Thisissues with ’fh'e approval of Competent Au’fhori’ry. .

Sd/-

~

\ [{’{2[/ S (UKt

Under Secretary™
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As cdn be'seen from fhé order as extracted abové,.fhe
applicant h-os raised fV\;O contentions, fhéf he may be allotted GPF
number and that his cé's.e fqr pensionary  benefits may be.
de’rermined fcking into- 'clonsidercn‘io_n his past ‘service .w.ef
'23.10:‘1969,05 has been done'in the case of Dr. R.S.Kashyép and Dr. -
N.'C.D;hoﬁo. The r'espon.dekn‘fs No.1 has cq’regoric'ally held that x‘hAe
op'plicc'mi’ has exercised opﬁoh dated 18.9.1.987 to continue under

CPF scheme. Had he not e,xerciéed option he Would hdve been

- deemed to have - come over to the Pension Scheme. Thus,

according to the respondents in-terms of the Council Circular No.

F.15-4/87-EC dated 27.7.1987 the individual who had opted to

remain under CPF scheme has to be continued in the CPF scheme.

- From the impugned order it is also clear-that in terms of clause 3.4 of

circular dated 27.7.1987 option dnce exercised shall be final. Thus,

in view of specific provisions contained in the scheme, | see no .

‘infirm?h‘y in the action df the respondents. The applicant has also not

di-spu’red regarding exercise of opfion for CPF scheme in terms of

- the circular. dated 27.7.1987 and such option was never revoked fill

his retirement on 28.2.2007, as such, the cuppliccr.n" cannot be
permitted to raise such grievoncé-vof this belated stage by filing OA
subsequent to his reiiremen’r. Facts remdin that the applicant refired

as employee governed by the CPF scheme. His relation with the

-department came to an end with the retirement and after receipt of

the pcymeni‘ under the CPF scheme, thus, such request for swifthing

over to the Pension Scheme and to count the entire service for the

W,



purpose of pénsioricr); benefit cannot be accepted in yiew of ihe -

law Id_id down by the Apex Cour’r.»Af. this stage, I_wis;h to repréduc',e' o .

»p.gﬁrc-'4;of the judgment of the Apex Court in -1he _écse,',of

- V.K.Ramamurthy’ vs Union_of India_and Ors., AIR 1996 SC 2658

wheréby ’rhe'Apex' CoUr’r:A has '_ccﬂegori.cal_ly held ’rhcﬂl',Pensi,on

" Scheme dnd Provident S‘_cjb‘_emes are sirucfur-dlly differen’r‘ondi if

: oncle'.desph‘e.’fhe opportunity the refiree hdé not exercised his op’ri'on

’

to switch over to the pension schémé, hé ‘c‘,c'mno’r be permifted to i

‘ -opt for pension scheme qfi‘ér his refiremenf.:kquq-4, thus reads:-

“4.  In State of 'Rojdsfhdn vs. Rajasthan Pensioner
- Samaj, 1992 Supp (2) SCC 1417, ...this Court also came
to hold. that the Com‘nbutory Prov:den’r Fund retirees
from™ a different class from those who had opted for.
Pension Scheme according to the decision in Krishena

Kumar's case (AIR 1990.5C 1782) and as‘such they are - -

* not éntitled to claim as of right'to switch-over from

. Providenf Fund Scheme to Pension Scheme and

. consequently. the Contributory Provident Fund Scheme

" retirees are .not entitied to the benefits granted to the
Pension Retirees. In yef another case of All India
Reserve Bank Refired Officers Association v. Union of
“India, - 1992 Supp . (1) “Scc... the, Court was. also

" considering the case of the Pension Scheme and

~ Contributory Provident Fund Scheme and held. that in

- the'case of orj employee governed by the Contributory
- . Provident Fund Scheme his relations with the employer
come to an end on his retirement and receipt of the
‘Contributory Provident Fund amount but in the case of

an employeé ‘'governed under the Pension Scheme his .~
relations with the employer merely under a change but

do not snap ah‘ogefher It is for-this reason in case of

pensioners it is necessary.to revise the Pension
periodically as the continuous fall in the rupee value

and the rise 'in prices of essential commodities
necessitates an adjusfmen’r of the Pension amount buf
that is' not the case of employees governed under the
Contributory Provident Fund Scheme, since they had .

received the lump sum payment which they were at - -

e _liberty to invest in a manner that would yield optimum
_return which would take case of the inflationary frends
‘and this dls’rmchon befween ’rhose belonglng to :he '
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.. Pension -Scheme and those belohging to = the “

Contributory Provident Fund Scheme has been rightly

' _.emphasized by this Court in Krishena Kumar’s case.”

Thus," in view' of the law laid '\d.ewn by the Apex Court, the

applicant is not entitled to any reliéf.

4. That.apart the applicant is also not entified to any-relief yet

~on- cno‘rher ground. As t:onbe seen -from the order-“‘dc’red
3 13/175 2010 r‘elevoht -pbr’rion of which has been tfeprodﬁced -
: cbove reques’r of ihe cpphccmf for swﬁchlng over from CPF ’ro GPF

scheme was also refe_rred‘.’ro the Mmlsfry of .Human Resource"" :

Devel'op:mem‘ vide‘. lefter do’red 2132007 bu’r requesi of 1ne:

-apphccmi was rejec’red and decmon _of the Mmlstry wdas conveyed-

-.fo the oppllccn’r vide Ieﬁer da’red 20 4 2007 The oppllcam‘ hcs not .

challenged ’rhe valldlty of fhe order dated 20 4.2007 in this QA, as

'such, the applllcon"r cc:nno’r 'be~grcm‘red rellef on-’rhls ground qlso.

5. : It may be rele'\'/cmt fo'sfcfe here that applicahtv in his MA

"No.197/2010 for condona’rlon of delcy is consuously silent about

Ieﬁer dcted 20 4. 2007 H,lssp'edﬁcolly s’roted ’rhc’r his represemohon '

‘made on 7110.2003’/\‘/\/03 not disposed of fill 17.5.201'0'0h__d_ therefore;

it is a continuing cause. In view of fhis,: -’rhe"dpipliccnf is'r'g.uih‘y_of.

suppressing the material fact fiom this Tribunal by 'cbn_c:eqling the

fact of rejection of his représentation vide lefter dated 20.4.2007.
Thus, the OA s dls_oll'ia»ble to be dismissed on this ground without
'hecfing the dppliecnf on mefit.”

6. The preée'nf OA'is also hopelessly time barred. The applicant .

hds exercised 'op’rioh fo coh’ﬁnue under CPF Sitc-_:he_me vide his optioni .

“dated 18.9.1987. The first representation stated to have been made

| W



by he opplitcnf -in the yedr 2003 after a period -of:qb'oqf 16 years.

: The‘dp.pliccn’r ~réfired from service. frorﬁ 2_8;2.2007, still the applicant .

i

did not raise any grievance by-filing OA before this Tribunal. !n*.cd_se‘ :

delayed ,represén"rdﬁon of the applicant was not considered by the’
: ‘_respéhden’rs |n /"rhc’r eventuality, in terms of ’rh‘e"‘pr-o'visibhs contained
_in Section 21 of the Administrative Tribunals Act, such ‘application -

" has to be mad.e vsA/_ifhvin one Yeor when-the .cdusé 6f 4c1cﬁon accrued

[ ' ' .

‘and in case the representation is made and the-somé has not been
A decided within six months, the same shall be deemed to have been .
'rejécfedfand the. OA has fo be filed within one year ihereoffer:

. Adnﬁiﬂedly, _the _dpblican’r has not filed OA ~within the lime

prescribed under Section 21.of the Administrative Tribunals ‘Act. The

) | appli.c,‘oﬁt has nb? give’n_-'qny- 'ex'plancfion whatsoever, \;vhy- he has

not made -ony 'rfeprese'_n"rd’rion"wi’rhin the time"prescribed uhde‘r

Section 2_‘1 of the A'd;minisfr'o‘rive Tribunal_i Act, in the Misc. -

Application for 'condondﬁo'_nA bf‘ delay. The applicant has only -

mentioned fhat.éouse-_ de ocﬁon arose only in October, 2001 and he

_ filed 'représenfafioﬁ on 7.10.2003 Whiéh_'wcs \n'of disposed of fill

. '17‘.5.2010. Since the applicant has prayed that his entire service

w.e.f. 23.10.1969 till his re"ri.re-meni'm‘cxy be counted under Pension

—Schenﬁe,-qs such, it 'cohn_ot be said that cause of action arose ohly o

in the year 2001. Even fbr drgufneni‘s sake it is assumed .th’r-_cous'e-'

of action arose in the year 200‘i, fhe ‘applicant has failed to show

that on account of _h’is" s0 called fresh appointment on the post of

Professor, the resbp'hdenfs were fequired to give fresh option for the.

‘eirhpfoyée/h'(—;‘w entrant fo either dp’r for CPF S(;-hé:mé -or P'ensign

.
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'Sch-em‘e.A 'From thé:._flin_dings. r_éf:_orded .by The_-_resjponden’rs in fhe qrdér '
o l»‘-daf—_ed _13/"17‘.5.201'0 no ‘s-u,.c'h' choice was available dnd it was-
- '-compulsor).{ for néW‘ entrants "ro: come undér the GPFQPeriméior{
' Sc..hém‘e. In Qﬂ-ier"\'/vqrd;.in terms Qf'C(..‘)l:j'nC“ léjfer dated 27,.7.1I 987 ail
'CPF' bénéficicry Who we;e in se(y,ice_ 'pripr "fo‘j éﬁforceme_.n"r of"fh"é
.sci'iemg and still inAsefviég'.i:were ’g'i‘ve'r; opﬁoh .fo come oyer_: to fhé
. ‘Pensio.n: Sc;heme. Judicial _-no.ﬁce c.c':m-hbe»’rqlken"'fo ’rhe‘.\' fdcf.thc’r
cjﬁange over'opﬂon;of'fhe ekﬁbloyees from CPF schéme fc')j Pension -
' éch_er.n:e' wo's:gi\}eﬁ on the -ré(.:'om'm'e-pdoﬁon- of the -4;h CIe’n’rroI Pd'ylt '
» "\C.I.orhhjiss'ion v-v.he-:}rel.)y. it wé_é '(eco‘mmén'ded that all CPF beneficiq'ry
~in _serv‘i_cé"o:n J_c;“n‘uory 1,1 286 éh'ould»be‘tdeell’nécj o have come over
,fo- Pensi‘o‘n".Sc_heme on 1hgf‘da’re u'}n‘lelss sée_c'ifically obfed cut to ~
lcome to CPF scherrle.l Such ,recpnimendd\;ion of the Pay
Comrﬁjsﬁion, was 'considérea cﬁ_nd décépfed by the G_c.>\./_ernm-eni’.'
qﬁnd'ldl! the CPF bené_figiarigzs 'wﬁc; y«)el‘é in servicve on'Jcnu-ory 1; 1984
“‘c—.'nd were s;ﬁ'll Ain. ls»é'rvice'\or;‘_’rhé dlai_é'of iésue of ’rhe4or.de.r were
deéméd 'TO hdve come 'ov'e,r'hs the’ F‘Ve;n-sioﬁ S_c_:l;eme.._l"r st furtheri’
: sti.puqued-Ain ’rhé order. that e'mpioyee; of the ccie;g'or_y‘menﬁo-ned
dbove, will /how‘e_\;‘er,.'ﬁcye_ o-.p:ﬁonv to éoni‘ihue under "the- FPF
o sc.hém;e', if they so desire. The o;:>>1ic;>‘n wil'l_hove' to befexercised wii‘!';i‘n
,Asi-x months in the bre-scfil-aed format if thé 'erﬁployée wis‘hésb‘
con’rinue.'und{—:"r CFF schéme;If ho.-opi'ion'is r’ecéived by the Hécd of' :
_of-ficé‘ by fh,c:f date, fhé ér;\"bl'oyée will bé dee-’r-ned to .h"cxve come -
over to the Pien_sion\ Schenjé.-lt \;vds fUr’rhgr men'ﬁbn’ed_ m the ;rdei' '
_ that opit‘ion‘ ohce‘.exer_ci.s.éd.shdli be’ fiﬁd!. In terms of the dforeséfd'

. recomme'ndcfi.oné given by jrh.e 4 Pay Commission ond occepfé’d
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B qppéinfed'.os~ P_rofessbr _ds direct 'rec'v:ruirf either to opt for CPF or GPF- .

%

. by the Govt., the Council has also issued circular on the same liné
" vide oider dated 27.7.1987. Admittedly, the applicant has exercised.
_option to continué under the :CPF scheme. Thv'us-, all the employees

: \'N,ho'-en’r‘ered into 'ser_vicegft‘er January 1, 1986 will be governe‘c»i—by,

the Pension Scheme'i;ncluding CPF beneficiaries appointed prior fo -

AY
>

~ “January 1, 1986 -unless they specifically ob’réd for continuation

U'hderAfhe CPF Scheme. Thus, contention "of. the applicant that

respohden.’rs_should have given afresh _obﬂon “when he was
; . R : .

[y

~ Pension 'Sch'eme was not 'réquiréd at all as 'figh"rly held 'by the- )

respondents..
P

7. The ’mcfr,’r'er'c'on also be looked into from another angle. ?He'

. cpbliccnt is claiming pensionary. benefit which has to be granted in

fe}rm’s.of the pr'oViéions contained in CCS$ (Pensioh) Rules, 1972. Wt is
not a case of the applicant that CCS'(Pension) Rules, 1972 are not |
“abpliédble to the employee-s working in the NCERT as the same

have also been adopted by the NCERT. If one has regard to Rule-2 .

. of CCS (Pension) Rules, 1972, ’rhes,e,r_uleé are‘no’r,applic_able to

_pérséns entitled to the benefit of CPF scheme. ‘Admittedly, the

cppli.cont was contributing towards CL'PF sc‘he.m'eiﬁll his reﬁréhwehf.
The'HOn’bIe Apex Couﬁ in ’rhe'c4o_s'e of V.K.Romdmurihy _(supra) has
held that the Provident Fund and Pension Schemes are structurally . -

different and cannot be made applicable to the employees ‘

~ governed by the CPF scheme. Thus, tbn‘tention of fhe.c:ppli'cd'nf that -

Aser\)ic'e’ ré.ndered by hir’rj:from’ the véry;ihc_epﬁon should .b_e,couni‘ed

for fhe'pprbose of pensionary benefits cannot be qccep’red}

-



8. The contention raised by the applicant. that his case is similar

“to that of Dr. R.S.Kashyap and Dr. D.C.Dhotia to whom the benefit
under - the  Pension Scheme has been extended is wholly.

' misconcéivéd and deéeryed our 'rivghf 'rejecﬁdn i.‘n the Iighf of fhe.

obsefycﬁon made in i‘he;léﬁer d.afgd 1'3/17.5..2010,05 _réproduced‘-

above. As can be seen from-this order both Dr. R.S.Kashyap and Dr.
~N.C.Dhotia were covered uhdér the Pensioh' Scheme in ’rhéirr
previous »deporfmeh’r and thus has to be continved under Pensiori

" Scheme in NCERT as they were fresh dpp.din’rée in NCERT. Thus case -

of the ‘applicant cannot be equated to these persons as ddmi’f_fedly

’rhe applicant ‘was optee -of CPF ‘slchem'e and not the Pension

Scheme.
9. Yet for another reason, the applicant is. noi_- entifled to c:'ny- _

relief on account of d_._eloy and laches and in view of the law laid "~

dc‘>w»n by the prex-'Courf}in_ the case of _U'nioh of India vs. Shankar, -

72002 SCC (L&S) 1039. That was a case where the resp‘on_denn’r before

- the Apex COurf'mdde.représenfaﬁo-'n qffef alapse 'of-‘ 18 years in

mqking.claim for pension under ;Pe_rision Fu'nd' Scheme after he

A

.vol‘untd_rily opted dhdhcc.ep’red the provident fund. The Apex Copr?.
“held ’rha_i .r‘espo‘nden’r -whb had g.iven Av.OI-U-ﬁfc':rily option in A.ihe. year
, 1.9_58 for havir@ ,Prc}_v-ideni' Fund u'n_der the. S-’r'c114e: _Railvy{éy AProvAi'd-é.ni‘ .
"‘Fjunc'j;clnd had '\‘;blursfdrily refired fro'm:n.sér\./ice 'cxnd‘re‘n'wqine,d s?lenf.r
‘The OA was filed béfbré the CSéni‘}rqlA Ad_rniﬁisfr:dti'\/_e Tr'ib’un-'cll after a.
’ ‘Iopée of 1.8';./eors 'foi; change of opﬁovr'1 ‘which was olready»g.'iven;- 4
:e%fec‘t"vfo.'The Apex _Cc;urt-lhgld hat ’;‘hé_ Tribunal should ot hav‘e"'. :

4 lwféf.*dm?d such belated-¢laim. The Apex Court further held that the -
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N 'reépondent hdvi_ng opted and dccepted the Provident Fund ‘ii"_w‘ds _

nb’r open-To him to 'rh’ove for-cdncella’rib-n 'éf‘op’rion. The r'cﬁo as loid
down by the Apex Courf lS squorely cpphccble in ’rhe focx‘s and

c1rcumstcnces of ‘rhls ‘case. In this case - also, ’rhe apphcc:n’r

voluhfdrily_exercised opﬂon for the CPF Sc_heme on 18.9.1987, He

-filed OA before the Tribunal in the year 2008 affér a period of about -
-21 'y.e';'crs, as such, such belated claim cannot be accepted and ’rhe '
"gp'plican.f_ cannot be b’ernﬁiﬂ_e_d to argue that the benefit recenvedh A

| 'under'.’rhehCPF Sbhehﬁe'being CPF _emplbyée s__hould be treated as

qualifying service for pensionary beheﬁts wben ‘the .Pensio'n~-RUles

are not applicable 16. the persons entitied to the benefit of CPF

- scheme in terms of Rule-2 of CCS‘(Pen'sioh) Rules- 1972, which rules

has been mode opphccble ’ro fhe employees of the NCERT as per'
OM dated 24 1 1972 whereby Parc 3 of fhe scud circular s’npulcﬁes .

tht Pension Rules of Councnl will be sgme as ‘the Pension Rules of -

' 'ithe, Cen'rrcl Government as <c_:<_>n1'c1ined in the Civil Servant
';Regblaﬁoris and the Liberolliée_d Pension Rules of the _Gov\e’rnment'of

India. In view of the fact that the Pension Rules of:fhe Government of"' '

India have to be followed by the Council in toto no separate rule for

-fhe_.employ'/_'e‘es of the -Couhc_i.l_‘were_ preposed to be prov‘id_'e;d. it bas_

| alsb been que_clear-i'n the said OM that qll'amend.m'en’rs' to the =
' _-'Pension Rvule_s, GPF Rules ‘and CP_IF Rl;les of .f’h"e-Gov’r..‘Qf Ihdia- will
beco_rneiicutonﬁdﬁ»c“olly ebplieable _’rol fbe empl_byee's of the Council

" wlef. the same date. Thus, in the light of the statutory provisions

\ -

" contained in .R:Ule 2(@) bf.the, CCS ‘(Pehsion)'Ru»Ies, _1972_, these rules.

- ‘carinot be made -applicable to the beneficiaries of CPF scheme. |



‘/'

_ThUs the service rendered by rhe applrccmr in NCERT wef

| 23. 10 1969 ’r|II apporntmem‘ of ’rhe crppllccmL as Professor on Aprr! 17

2001 corrnot be coun’red_lfor rhe purpos_e bf,pensronory -benefr’rs

' Au_nder"rhe. CCs (Pension Rules, 1972, ever\ if for drgumeni. sake ifr is

' pre'sumed that the applicant has ou’ro-mcn‘iccl'ly switched over to the

pensibn rules on his first q_pp"ointmenr as Professor w.e.f. 17.4.2001.

E\}en i;n"’r_h-cr contingency, in fe_rms of Pension Rules, the qbpiiccm’r_

can be -granfed’ pehsiq’n off_er ren-d'e,rirrg 10 yedrs of _‘q'U_cxlifyi'ng

AY

service. "Admittedly, the. abplican’r retired brr superannuation on.
28.2.2007 after putting less than 6 years c_if ser_\/ice; as such, even on

this 'pori’ry the.cpplicont is hor enﬁﬂedl to bensroncry benefits. -

' 1(_). At thls stage, it will olso be relevam‘ fo quoie decrsron of the _

Apex Court in ’rhe case of Unlon of Indro vs. M.K. Sarkar, Jr 2009 (15)

SC 70. That was a case where 'rhe,res_ponden’r before the ApeX'Couri

joined the railwc.ny service~on'10..2.]~947. He was subscriber to

“Confributory Provident Fund Scheme. The Railways introduced the -

p'e'n‘sio.n scheme'vide Railway Board's letter dated 16.1.19'5_7.-Uhder

the said scheme, those who entered railway service on or after.

16.11.1957 were. automatically governed-by the pensron séherrre.
Those emplo"yees'-who were in servrce as on 1.4.1957 and those who
joined befween 1.4.1957 dnd.'1k6.11.1\957 were given an opfion to -

switch over fo Pension Scher’ne: 'iris‘read'of-cohﬁnuing under the

. Confriburory Provide-n’erund Scheme. T,hvo{se'whvov did not opt for the

Pension Seh’emeWere given further opportunities to exercise options "

.on diffe’ren"r'b‘ccd'sion.s and ”lasﬂy' it was ex’rended upto 31.12.1978.

The respondent though aware of the above scheme and Qpribns N

)
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| ineh. on- eighf oc-caﬁiQn b,e’r;/veen--l 95_7}0 1'9‘74,- co‘ns-ciousl)‘/ did nbt
_opf for‘_A "rf;e pensiéln_wscﬁeme_ Aond.._‘,'com‘inued- with .CPF schéme.
.-Ulfimdiely ’rhel' respolndem‘.whi_lé*ger?ir&g:cs Cvonfrqllel.r o_f Stores, i‘_éok
vcsluhfar)?'retir?emenf w.ef. 15.10.1976. Affer rho_re than 22 yeérs. -of
his retirement and affer'reééiviné- his d_ues:undegr. fhé _PrO\;id,én;r Fund
S'cih'er'ne[ the 'responch:len‘r_mcde' a representcfiorx-'dcied 8."10.]99'8,
requesting that he nﬁéy be texfe.nde‘d the benefit of "rhe‘pensién
 scheme. i was- stated  that Ah‘e was willing to refund’ the amount
~ received ﬁ’nder"fhg -Plrovide_nt_ 'Fund. Scheme but ’rhé%oid reéuesf was
~ .not qccep’réd ’qnd ’rhe same 'v(/qs' rejecfe,d .b-eing b'ela’red req'u.é‘sf.
Qlfimcf,ely, he has filed” OA before the Cenfral Administrative
Tribunal and the Ir‘ib'u‘n_avl.\(ide‘ifs o}def dated 1 1'.-2.2'oo4fdire'<':fe_d'fh.e; :

. oppelld‘n’r‘s; to pe'rm_if ’rhé r‘esv'ponld.e'n’r"‘roxop’r for pensio;x séhemé and
- E _dls'o4.i‘nfo'rm the respv-ohder_;t"’rhe amo'unf ’rha’rl‘wjas réquired fo be.
réfun_ded i'n'ﬂ-ca'sé he’exélrc'is%es frhe',o'pﬁon. 'Ifhé Writ 'Pefifipn\filed:'
;j :“"_"b'efore the High .Céur’r was also _di;m'iss:edf The Hon'ble A'p’ex’C'our_*rﬁ ’
held that when»i;he"s‘che'rlne; exfenaing the benefit -of swi’rch 'oyér‘
_Sﬁﬁﬁldfe that beﬂhe}ﬁt will be C%Vd"dblér oni'y“’io‘ those who _'éx;er‘c‘ise
' .opﬁon 'Wiihin the specified time, ’rhe o;aﬁon obyviously be 'e-xercise_d’
'within such”ﬁ'ﬁ'\e:."’The‘ Qpﬁon-scheme made it ‘clearl’rhq’r no .o;-)‘rion\_ “
,. ,COUId be_ exeréisé’d—".c;f’rer-'the lost-ddfe.. The ‘réépo’ndenf b_efo,rg the
Apéx Cog;f chose nc_Sff to -e)sfe‘rcise'o-p’rion qnd:conﬁnUe_dl"ro ?gfh?ioin,
U-nvdeirf fh_e' -Corx.fributory- .R;’r;ovidé;ﬂ ‘vFund‘ Svcheme, . ‘ and‘j i’nore; ‘
ifn_ﬁo_rfonﬂy,— recejvéd ‘f,he\ }eArlw’ri-re' PF cmoun’r’ oh_ 'hi<s .refriremé_nt.:‘fT{-Hé
'cdﬁtenfion of the resp‘on‘d-e_h’rs f'h‘ol’r no inﬁmaﬁ'qn regail'rdin_g- obﬁon

* was given to him, was rejected by the Apex Couit. It was observed
/ - . ) R



that lt wd.s'i'n .’rhe yeo-r> 1,9?:6' yvhén fhe respondent l_edrn_t that somé"_
_40*Hers»nwhol.‘hdd,:reti'r'ed' in"dndf orou'ﬁd 1973 to 1976 had beer g
',_pe_rmiﬁed ’ré _e~x,ercis._ev ’r-he opﬁoﬁ in 199.3-9!'1, oﬁ "rhe'-grou'nd ihdff they' .
'hcd‘.not bge_nl n.oﬁfied- about the lc‘ab’r‘ion,‘h‘e decided to take a
o 'chgnt:e‘a.r:m-'c-i gcvé a repr'esen’rcxﬁon séeking an option to sv;/i"rch o"ver“-' )
: _10; .-p:en'sion scheme. The Ap.e;( ACo;_Jr’r_,‘heId f_ha’r:hqving .enjoyed the
b'é‘nefi’rs' cna income.;fro’m:‘rf‘\e provident fund dr_ﬁbqﬁt for more than
;-2‘2 yecrs fhg r_es-ponde_r'i’r\:cg‘uld' ‘not seek sv;/ifch ;<l>ver to iPeﬁsion ,
'S-c.heme'_\.i(/hich 'vsv/o'U‘ld ré’SuIt in_r_e'spondérl"r.‘ge"r'f'i.ng in addition to t‘hé
PF account alrquy re';zeivéd,-‘o Iargleionjoun"rf‘c‘:é arrears of pensibn
-fo:rl22'yedr; -wHich"w:iIl .be::‘much..r'no,re ‘than fHe proyiden:t: fund .
dﬁonﬁ’r that will 'h'aveffo ;tl?'_e‘_refundtg-:fd in the évén’r of 'swi.fc;:lé..ig;\l)—er '
" and also mon,’rr;ily‘ perhwsiqr%‘.'f_p;r; - »

he rest of his life.” If'As'uc h a requesi for -

such belated exercise of 6pji6n is accepted, the effect would be to
. . i B PR B . T il

v o)

pernf‘_\it‘ the respondent to. se:c;u_re the double benefit of vbofh_ ‘
provilden’r ‘f'u.rfwd scheme: _c_xlnid p‘er‘x.s_ilo"n s;che_‘mé',_ which i.s' unjusi‘ and |
f‘mpermissib!e.;'The v‘clidify period ofi ’fhé opﬁc':)n to switch ovér ’rg
'pénsior; sc-h‘er‘n‘e_ expired on 31.1 2.1-97é hqn<4i "fhe:rle_\_fv’as no re‘ct._Jrri_nl'g »
o"r‘ coﬁiinuing 'cﬁqse of dcﬁohl The 're‘s‘por']déﬁ’r’_s.. r_epresehfci:ﬁloAn
a‘cte'd 8.10,1998 ‘_see.l'<ir;g ob’rion to sh:if’r .4t0 pe:nsion». Asc;hgme‘ :_‘\A‘_/.,e.f.v'
e 1976 ought -:To~ Hov_ef béer} S'T'raighf oway'rejvecf'éd- Acx:s _b.o‘r'rgé’d;bvy,.
" 'iimitéﬁon’/de’loy ‘and’iac_he's. . o
11, 'NIn ‘the ‘pr.e‘s'en"r cds,-é | c.lsq,,.‘fhe' v'alidi'ry. péridd gSf 'e.)gér.'cigin;g :
' 6pﬁ<_>n to sWiféh- o@r- hddéirﬂeqdy'é‘xpired in fh‘e yeor.ﬂ 9870nd .
ﬂ;,er;_e- y&_ia; no récurr'ing, or c::b_ﬂri‘ﬁnui_ng c_:éu_seA of‘ qlc’rionl.v As-sUch,:y{'inlli’he :

light of the observations ‘made by the Hb_n'ble Apex_Court inithe



case .of .M.l_(.Scrkor (sUprc)_, the contention of the applicant that it is

continuing cause of action cannot be accepted and the OA is also

“required to be dismissed on this grodnd. Simply because pursuant to

direction -given: byA this - Tribunal the re'sponden’rs' decided

representation in the year 2010 will not confer a fresh cause of

action. ‘At this stage, it will b:e useful to quote pdrd_'? and 10 of the

- judgment in the case ofM.K;Sorkdr (supra), which thus reads:-

9. The order of the Tribunal -allowing the first
application of respondent without examining the merits,
and directing appellants to consider his representation -
has given rise to unnecessary litigation and avoidable
complications. The ill-effects of such directions have
 been considered by this Court in C.Jacob vs. Director of
-Geology and Mining and Anr.- 2009 (10) SCC 115.. '

“The courts/fribunals proceed on the assumrﬁidn
that every citizen deserves a: reply ifc his
representation. Secondly they assume thai «
mere direction to consider and dispose of the
representation does not involve any ‘decision’ on
rights and obligations of parties. Little do they
realize the consequences of sich a direction fo
‘consider’. If the representation is considered and
accep\‘ed the ex-employee gets a relief, which
he would not have got on account of the long
delay, all by reason of the direction to ‘consider’.
If the represen’rohon is considered and rejec’fed
the ex- empioyee filed an oophcc’rlon/wn’r
pefition, not with reference fo the original cause
of action of 1982, but by freating the rejection of
the representation given in 2000, as the cause of
action, not with reference to the original cause of
action of 1982, but by treating the rejection of the
representation given in 2000, as the cause of
action. A prayer is made for quashing the
rejection of repre'sen‘fdﬁon and for grant of the
relief  claimed ‘in the represeniation. The
Tribunal/High Courts rouhnely entertain « such
cpphcohons/pehhons ignoring the huge deic:y
preceding the representation, and proceed to
examine the claim on merits and grant rel'i'éf In
this manner, the bar of limitation or the- laches
getls obliterated or |gnored ) '

va
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When a beldred represen’rdhon in reqcrd to a ‘stale’ or
‘dead’_issue/dispute‘is _considered and decided,.

- - compliahce with a direction by the Court/Tribunal to do

- - so, the date of such decision can not be considered as

furnishing a fresh-¢ause of action for reviving the ‘dead’

_ issue_or time-barred dispute. The issue of limitation or

- . deldy and laches should be considered with reference '

to the ongmdl couse of dchon and not with reference to

“the date on which an order is passed in complrc:_nces.

with a court’s direction. Neither-a court's direction to

consider a representation issued without examining.the

merits, nor a decision .given in compliance with:such

direction, will ex’rend the Ilml’rdhon or erase ’rhe de!dy

and laches. "A. Court or Tribunal, before drrec’nng

‘consideration’ of. a claim or represenfdhon should

examine whe’rher the cldlm or represenrdhon is-with

reference fo d ‘I|ve issue or whether it is with refefence

to a“dead’ or s’rdle issue. If it’is-with reference'to-a. .-

‘dead’ or s’rdle issue. or dispute, the court/Tribunal
. should put an end to the matter and should not direct -
consideration- or reconsrderdhon If the court or Tnbundl
deciding to ,,,,, .direct' ‘consideration’ without .ifself -
~examining of: rhe merits, it should make it cledr rhdf
such consrderd’rlon will be without. prejudice ’ro d.ny
contention reldhng to limitation -or deldy and’’ Idr,hes
Even if the cour’r does not expressely say so, that would

be the legal posmon dnd effec’r (emphdsrs supplled)

10. Even on m ,nis ’rhe dpplrcchon has to fdll I
. Krishena Kumar vs Unron of India- 1990 (4) SCC 207, o
Constitution Bench of this Court considering the ophons
given ’ro the Rdrlwcry employees: to shift to pension
scheme, held.that prescription of cut off dates while
~ giving each op’rlon was not arbitrary or Idcklng in.
nexus. This Court also held that provident fund retirees
who failed to ex(e'.'rcise‘opﬁon within the time were not
entitled.to be included in the pension scheme on any .
. ground of parity. Therefore, the respondent who did not
exercise rhe opiion dvculdble when he retied-in’ 1976
wdas no’r entitled” to seek an’ ‘opportunity to exercrse '
ophon to shift to the pen5|on scheme, after the eX' y-of
the validity perlod for ophon scheme that roo-l .
year 1998 dfrer 22 yedrs -

' The rdho as |Clld down by the Apex Cour’r as reproduced

’ .

gbove_,_ is also d’r’rrdcred jrn _ther cdse of the dpplrccmr and the_ lssye

of limitation dnddelay 'h,dS' io be considered  with referenicl_e‘ro‘

original cause of action dnd‘ncr"y;/i’rh reference to-the date the order




v/
[

pursuant to court direction has been passed: by the respondents

(Ann.A/2).

12 Thus, for the foregoing reasons, the applicant is not 'eniiﬂed.io

any relief. Accordingly MA as well as OA is dismissed with no order

as to costs. ' \ -

. (M.LLCHAUHAN)
Judl. Member
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