CORAM

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL;:
: JAIPUR BENCH .

Ja’ipur this the 18th day of October, 2010

QRIGINAL APPLICATIQN NO. 303[201 0
With

Misc. APPLICATION NO. 252/2010

HON’BLE MR. M“L CHAUHAN JUDICIAL MEMBER - ‘
vHON’BLE MR. ANIL KUMAR ADMINISTRATIVE MEMBER

‘ Bharat Lal Yadav son of Late Shrl _Gopal Lal aged about 58 years' :
~ -~ Senior Auditor, O/o _Prmcnpal Aocountant ‘General (C|V|I Audit),

Rajasthan, Jaipur. .

N ApriCant '

,(By Advocate Mr PV Calla)

CTWN

VERSUS

. Union of Ind|a through the Comptroller and Auditor General of

~ India, 10 Bahadurshah Jaffar Marg, New Delhi.

. The Principal Accountant General (Civil Audit), RaJasthan Jalpur :

. The Senior Deputy Accountant General (Civil Admn. Audit),
- RaJasthan Jaipur. _

. ieweo.Respondents -

" (By Advocate: Mr. Mukesh Agarwal)

ORDER"(ORAI’.’)
"The apphcant has flled this OA thereby praylng for the

foIIowmg rellefs -

. “The Hon'ble Tribunal .rr\ay kindly call for the entire record
of the case and examine the same and by an appropriate order
or directions the impugned memorandum dated 31.5.2010

e (Annexure A/1) may kindly be quashed and set aside.

Further by an approprlate order, the OM No. 25/23/66

Ests. (A) dated 9™ December, 1966 as reproduced in sub Para -

No. 11 of Para .(IV) of this OA . may kindly be declared
unconstltutlonal being violative. of fundamental rights of the

~ employees. The .respondents may be restrained to treat the -

- contents of OM dated 9™ December, 1966 as statutory Rules.
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Any other approprlate order ora dlrectlon which is deemed

-just and proper by this. Hon’ble Tribunal may also be passed in
favour of the appllcant

. The Orlglnal Appllcatlon may k!ndly be al!owed through out }
: Wlth costs . _ . .

2. When the matter was Ilsted before the Vacatlon Bench the

o Vacation Bench passed the stay order thereby restrammg the |

respondents to proceed WIth all the mqumes and consequentlal actlon’

. was ordered to be kept in abeyance even in respect of- the persons

| who have not flled thlS OA Wthh stay order was contmued from time

tO tlme

~

3. The respondents have filed their reply and snmultaneously have

—

_' .aIso moved an MA No. 252/2010 for vacation of the stay order

' 4, Brlefly stated ‘facts of the case are that the appllcant along with

‘ other persons were |ssued Memorandum under Rule 14 of the CCS -

(CCA), ‘Rules, 1965. L.thereby enclosnn‘g a charg,e sheet whereby .
allegation :‘_a:g.ai_ns)t' —the' applicantl was that he participa.t_ed_ in .th_e.l
programn‘ie of ‘Mass Casual Leave’ on l.0.8.04.._"2,0,1v0 and absented

himself from h‘is ‘pla.Ce of p,osting on the s,aid date on ,a'cco,unt"of ,call'_of

'AII India 'Audit & 'Accoun'ts Association Thus “according -to the
respondents the appllcant has v1olated the Rule 7(u) of the CcCs

.(Conduct) Rules 1964 The appllcant has chaIIenged the sa|d actlon of '

the respondents on various grounds which- need not be adverted at

E th|s stage in view of the stand taken by the respondents |n thelr reply -

- as well as contentlon ralsed by the appllcant

9%



| 5 From the stand taken by the respondents in the reply, |t is -
ev1dent that pursuant to -the caII of All . Ind|a Aud|t & Accounts_
.‘_f:Assoc1at|on Iocal Assoaatmn decnded to remaln on Mass Casual Leave
’ on 08 04 2010, therefore a Clrcular dated 01.04. 2010 was lssued by . |
the offlce of respondent no 2 |nform|ng all staff members that takmg
\ 'part in such type of act|V|t|es is a vuolatlon of Rule 7(||) of CCS

| A(Conduct) Rules 1964 and for th|s actlon under CCS (CCA) Rules,.

' 1965 and FR 17 (1) and 17(A) can be taken agalnst them It is further -

stated that alI staff mem-bers_ were also advnsed not-to take part in -

such type of actnvntles It is further stated that |n contmuatlon of .

A

) "»_c1rcular dated 01 04 2010 a Clrcular dated 07 04. 2010 Was also

|ssued and aII staff members were adV|sed to keep in view the _
‘ _|mpI|cat|on of- any actlon to.be taken under FR 17 and FR 17(A) It is
further stated that appllcant who is senlor Audltor had submltted his.
| Casua| Leave for 08. 04 2010 through Assoc1at|on After recelvmg such‘ |
.an’ appllcatlon from Assoc1at|on the respondents lssued a letter dated. |
07’ 04. 2010 to General Secretary of Assocnatlon and it was conveyed
o that casual Ieave appllcatlons of staff members for 08. 04. 2010
| submltted by Assoaatmns are not- sanctioned and staff members are
' -‘not permltted to take Ieave on 08 04. 2010 It was aIso conveyed that
the staff members who Wl|| be absent from duty on 08 04. 2010 an'
act|on under FR 17 and FR 17 (A) would be |n|t|ated agalnst them It |s

further stated that the appI|cant desplte the - clear |nstruct|ons

o remamed absent from duty on 08 04. 2010 therefore a show cause ‘

)notlce dated 15 04 2010 was |ssued to h|m It is further stated that '
, '.the appllcant V|de Ietter dated 16 04 2010 accepted that he was onf .
- Mass Casual Leave on 08 04 2010 in support of calI of Assocnatuon -

Thus. faccor_d-mg to_ the respondents since ,the' -appl_lcant “was,' '



' unauthorlzedly absent from duty and d|d not followed the lnstructlons

o and thus had V|olated CCs (Conduct) Rules 1964 Therefore a charge -

sheet memorandum dated 31.05. 2010 under CCS (Conduct) Rules

. 1965 was issued to h|m

o 6.', We have heard the learned counsel for the partles ‘and have

. gone through the materlal placed on record It has been brought to

our notlce that all the employees who were SImllarly SItuated to that of

the appllcant have ‘not - been proceeded by issuing a maJor charge

sheet under Rule 14 of the CCS (CCA) Rules, 1965 and in their cases

‘ the perlod of absence of one day has- been treated as ‘Dles Non
- whereas the appl|cant has been proceeded under Rule 14 of the CCS

R _(CCA) Rules 1965 for major penalty

7. 'l.'he guestion which requires our cons.ideration'ls_wheth’er the .

‘ a'ction of the respondents can be upheld in view of the m‘andate'as "

contalned under Art|cles 14 of the Constltutlon of Indla? In other

words whether the action of the D|sc1pl|nary Authorlty in- |ssumg a

" 'maJor charge sheet to the appllcant whereas certa|n other employees

have been dealt W|th lenlently for the same mlsconduct and thelr

: absence for one day has been treated as ‘Dles Non’ Y, was warranted in

“the facts & c1rcumstances of thls case and whether the appllcant has

been treated falrly and such an act|on of the d|5C|pl|nary Authorlty

. » cannot be sa|d to be arbltrary as well as d|scr|m|natory

[P From the"facts as stated above, it is' evident-that employees of

§S

- the Assocnatlon remamed on Mass Casual Leave on 08 04 2010 thus

remalned absent from duty and submltted casual leave desplte the
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- Lfact that Assocnat|ons were appnsed by the ofﬁce of respondent no 2
that mvolvmg |n such act|vnt|es attracts the provnsmns of Rule 7(||) of
, CCS (Conduct) Rules 1964 and for th|s actlon under CCS (CCA)
‘ Rules 1965 and FR 17(1) and FR 17 (A) can be taken agamst such
"employees The respondents have resorted to mvoke Rule 17 and

K 17(A) m the case of most of . the emponees thereby treatmg the sa|d |

’perlod of absence of one day as ‘Dles Non whereas |n the case of the
appllcant on 5|m||ar facts ma]or charge sheet has been |ssued

Accordlng to us, such an actlon on the part of the d|SC|pI|nary authority

‘ ~|n the S|m|Iar facts & c1rcumstances of the case is arbltrary and -

violative of- prov15|ons of Artlcle 14 of the Constltutlon of Ind|a and

o amounts to abuse of dlscretlonary power vested wnth the Dlsaplmary
: . 4Author|ty The Apex Court in the case of Coumbatore District Central

_‘-Coop'. Bank_ .vs,. -Employees Assoqa,tlon [20.07(_4) SCC 669]" had a

‘observed that with the rapid growth. of th'e.a;dministrative law anid the

. need -to control 'possible abuse o'f'discretionary' powers by various ‘

admmlstratlve authorltles certam pnncnples have been evolved by |

reference’ to which the actlon of such authorltles can be ]udged If any

'actlon is taken by an authorlty is contrary to law, lmproper |rrat|onal_

" or otherW|se unreasonable a Court competent to do so can mterfere

b

- with.the sa_me while exercnsmg its power of ]ud_|c1a| review..

' 9'. Further the Apex Court in the case of M P Gangadharan &

-Another vs State of Kerala & Others [2006(6) SCC 162] has held |

" that the questlon of reasonableness and fairness on the part of the

- statutory authorlty shaII have to be consudered |n the context of the

factual matrlx obtalmng in each case It was further heId that before' .

B
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" an action is struck down, the court must be satisfied that a case has -

been made out for exercise of power of judicial review.

10. Further the Apex Court in the é:ase of Hﬁnd Construction & |
| Engineering Compnay Ltd. vs. Workmen [AIR 1965 SC 917] while
dealing- with the situation where some workers had remained absent
from duty treating a partitﬂlar day as a holjday were dealt with the
miscoﬁduct and'(‘ji‘smiss'ed from service held that absence of workmen
could have been tre-ated as ‘Leave without pay’ and they could also be

warned and not fined. Reversing the order of punishment, the Apex

court further observed that it is impossible to think that any other

reasonable employer-would have imposed the extreme punishmént of

dismissal on its entire permanent staff in this manner.

11. | If the mafter is vieWed on the basis of the IaW"lIaid down by the
Apex Court, we are of the view that it is a case where the action of the
réspondents in issuing ﬁwajor penalty charge sheet to the applicant is -
irhprc')per, irrational and was not warranted in the facts &
circ_:ufhstances of the case, more particularly, when under similar set of
facts, the respondents h‘ave'treated the absence of one day as ‘Dies-
_Non; in respgét of several empibyees for the same misconduct. Thus
the acﬁon of the disciplinary Authority in issuing major charge sheet is
not only arbitrary but his action is also discriminatory. Accordingly, the |
impugned charge sheet dated 31.05.2(_)10 (Annexure A/1) so far as it
relétes,t"d\t‘he épplicant is quashed and .set aside. It will be permissible
for the respondeﬁts to deal the case of the abplicant in the same

manner as has been done in other cases especially when the

" respondents in _the reply have not shown peculiar facts &

g
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circurﬁsta'nces, which distinguishes the case of the applicant to that of

those - employees "in-whﬂose_ case, the period of absence has been

_treated as ‘Dies ‘Non.” - The' stay granted by ‘this Tribunal on

25.06.2010 and as continued from time to time shall stand vacated.

Ty

-
\

12. - .With these observati_on_s, the OA'is d_is_‘po'sed of with no order as

* to costs. -

-13. Smce the stay order granted by thIS Tr|bunal is vacated no

"'order is reqwred to be passed ln MA No 252/2010 moved by the

respondents for vacatlon of stay order, Wthh shall stands dlsposed of

ac_cordmgly. -

N 7/ /R
(ANILKUMAR) ~ . - - = _ (M. CHAUHAN)

*  MEMBER (A) . - , o " MEMBER'(J.)-

'AHQ" _

N

~



