IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
| * JAIPUR BENCH

JAIPUR, this the 27th day of July, 2010

Original Application No. 274/2010
~ with MA No. 180/2010

CORAM: -
'HON'BLE MR. M.L.CHAUHAN, MEMBER (JUDL.)
HON'BLE MR. K.S.SUGATHAN, MEMBER (ADMV.)

. Smt. Vimla Nigam
w/o Shri Narendra Nigam,
r/o 6-Fountain Square, Behind Gold Sukh,

. Jawahar Circle, Jawahar Lal Nehru Marg,

Jaipur and at present residing at

Apartment 15-H, 118/17, Park Lane (N),

Union Trunpike,

NY- 11375 (USA). |
: .. Applicant

" (BY Advocate: Shri Suresh Pareek)
Versus

1. Bharat Sanchar Nigam Limited
through its Managing Director,
- Barakhambha Road, -
New Delhi.

2. .Chief General Manager,
Bharat Sanchar Nigam Limited,
Rajasthan Telecom Circle,
M.l.Road, Jaipur. e

3. Principal General Manager,
- Telecom Circle, Jaipur
Bharat Sanchar Nigam Limited,
M.l.Road, Jaipur .

4. Deputy General Manager (Admn)
O/o CGMT, Raj. Circle,
Jaipur: :
- ... Respondents

(By Advocate: ...... )



)

ORDER (ORAL)
The applicant has filed this OA thereby 'prczying for: the
following reliefs:-
“Thé applicant prays that the o‘rigincl application submitted .
by the applicant be kindly accepted with costs and the
~ impugned orders dated = 24/9/1999, 22/12/19999 and
31/3/2004 passed by the respondents be kindly quashed and
set aside and the prayer of voluntary retirement may be -
accepted in view of application dated 27/9/1999 and the
respondents be further directed to pay the applicant the due
benefit of G.P.F., Gratuity, leave encashment, CGISS, Bonus,
~ due salary from 16.6.1997 to 27.9.1999 and thereafter the
payment of regular pension with interest accused-respondent
the rate of 18% per annum on the delayed payment.”
Alongwith this OA, the applicant has also filed Misc. ,
Application No.180/2010 for condonation of.delay.
2. - Briefly stated, facts of the case are that the applicant was
initially appointed as Telephone Operqur in the P&T Depariment on
07.11.1978. The cxpplfconf was sanctioned 15 days Extra Ordinary
Leave w.ef. 16.6.97 to 30.6.97 to meet her husband abroad. After
: expiry of the period of sanctioned Iedve, the applicant did not join,
"as such, she wds_served a chargesheet on 6.9.1999. .1t fnay’ be
_stated that before service of chargesheet, nofice dated 21.1\1.]997
was also served upbn the applicant declaring the opp!i¢onf as
absconding w;e.f. 01.07.1997.. Subsequently, the appropriate
authority has awarded a penalty of reduction by two stages in the -
pay scale vide order dated 24.9.1999. 1t _is case-of the applicant that
subsequently on 27.9.1999 she applied for voluntary refirement as.

she had completfed moré than 20 years of qudlifying'serv'ice. I is

further stated that said request of fhefcxpplicah’r was turned down
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vide order da’redf22;1‘2.1999. It is fur’rhér pléaded that the said order -

gf rejection was not served upon the applicant at the U.S.A.

address. Since the applicant wos_cbsc'ond_ing from duty, as such,

another major penally chargesheet = dated 8.6.2001 was served

e applicant

'Upon ’rheL which finally culminqted'into inﬁposiﬁon of the penalty of
rémoval from service and the willful absence of the applicant from
duty since 28.09.1999 was treated as dies-non. It is this order, which

is under challenge before this Tribunal and based on these facts, the

. applicant has filed this OA ’rh_ereby‘prciiyi»ng for the. aforesaid reliefs.

A

3. In the application for condonation of delay, the reason given

for condc;n»ing' the delay find mention in para-2, which thus reads:-

“2. That the letfter of punfshmen’r for removal from service

- dated 31/3/2004 was received by the applicant in the

month of April, 2004 in USA but the applicant could not
come India due to herillness and.as such she could not be -
able to assail the same. As such the delay in filing the
application be kindly condoned as the cause of action is
recurring cause of action. The respondents have not paid
the G.P.F., Gratuity and other retiral benefits and as such
the application of the -applicant deserves to be heard and
decided on merit and the delay .occurred in filing of the
" application could not come in the way.”

4. We hqvé ‘heard the learned ,éoiuns'el_for the applicant at

admission stage. The question which requires our consideration is

'Whether'fhe applicant has made out sufficient cause for condoning

the delay. As can be seen from 'pqrclé of fhe"Misc. Abplicof‘fon,‘ as
reproduced -obo;/é, the applicant has admitted that ’rhe“ordér of
removal from ser\;'ice-dcn‘ec-i 31.'3.2004 was receivé_dvby her ln the .
rr.mo'nfh of April, 2004 in U.S.A. The only reason g-;ive-n by fhé app!icvon.’r
for conaoning the deloy_i§ fha’r‘she could not come to Indi‘a due to

her illness, as such, the impugned order could not be assailed.
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According to us, the redson so given by the appliéon’f for

~ condoning the aelcy does not constitute sufficient cause and the

'deldy has not been sa}isfoc’rérily'explained.. As such, the

application for condonation of'délcy is required to be rejected on

- this score alone. The applicant has not. explained the nature of

illness which prevented her' to come India for more than six years

after receipt of copy'of the impugned order in April, 2004. it was

orally argued that the applicant was not in a bosiﬁon to travel by

air, és such, the QA vcfo‘uld an‘be filed. According 10'- us, such
explanation given by the applicant deserves out right rejection. It
may be'sfated that similar bled was taken by the oppncdnt in the
year 1999 V\{hen in reply to the earlief charge memo, the reply giv‘en'
by -’rh>e applicant was that she has olr.écldy.requesfed.’fo grorﬁ legve
w.e.f. 1.7.1997 to March, 1998 os'p_er her Doctor's advice as shé was

unable to fravel by air due to sickness and as soon as she was

declared fit to travel by qir‘cs_ per Doctor’s advice she immedio’rely o

“rushed to India to join duty. Such contention of the applicant was

rejected qé she has not submitted any medical certificate in support

. of her contention. In the Misc. Application, except making a vogue'

- averment that the applicant could not-come to India due to her

illness, the applicant has neither specified nature of her illness nor

submitted any document from the Doctor in the nature of medical

certificate to the effect that the applicant wos‘ not in a position to

travel during the preceding six years computed from filihg of this

.c_ppliccﬁon.’ As such, this vague assertion of the applicant cannot

be accepted.



5 | Further contenﬁ»oh‘ rci;ed by_ ’rh‘é cpplicdnf is fhcﬂ 1ermi\ndﬁon
of sérVice is recurring Cauge 61‘ ocﬁ»on, whichi.ccmn-of be accepfed.
It is s>e’rﬂed position that where a service related cicim is bdsed ona
;:._onﬁnuing_Wro'ng, felief can be,grdn‘réd even if there is qloﬁg delay
T in seekiﬁg remedy | with :refe.rence 16 the -date o~n which the -
continuing wrong commenced, -if such co’nﬁnﬁing wrong créofes a
continuing source of injury. Bu’f there is exception fq this principle. >I'f-
’rh‘e Q_rievance in respec.:"r*of any order or ‘administrative- decision
Which feldfed to or cffecfed .severql._ others also and if reopening- of
ihe issue would affect the sé’r’ﬂed'.ri'gh’rs of third parties then the
claim will not bé enferfcined. The Hon'ble Apéx-Courf in the case qf
Union of lndiq anf Ors. .v,s. Tarsem Singh (2v008 ) 2 SCC (L&S) 765 hcxsi
held that i'ssue:rel-ated to pc1ym<-emL or refixation of bcy or.pension,
relief may be granted in (spi’re of"deldy as if’does not affect rights of
third pqn‘ies.‘ But if the chimAinvolvedl issués relcn“ing to séniorify or
promotion etc. offecﬁhg others, d_e‘lay would Arend‘er the claim stale
‘cnd‘docfrine éf'lcches/limifoﬁon would apply.

6. V As can b'e_‘seen from ’rhe facts as s’rdted,éboye, in this case,
the c.cuse _of action has ari'scj:in:wh'en fheAimpL-JQned order. of r'emov;al
from service was passed on 31.3.2004‘. It is not a case where cause
of action cccruéd from month to mon»fh. Thuls, the .con’renﬁon raised

by_ _thé learned counsel for the applicant thq’f removcl»from'se_rvi'ce
T isa recurring cause, cannot be accepted. As already stated above,
it is not a case of such nature where cause of action is cbn’rinuing

from month to month and in that eventuality, relief can'be restricted

to a reasonable period of about 3 years or so. Thus, cohtenﬁon\of



the abﬁliécn’r to this effect is-withou’r any .bosisA and deserved out
right rejection in the light of the law laid down by the Apex Coutt in
.Afhe .cose. of Tarsem Singh (sﬁprc).\;vher-e fhé Ap'ex Court has held
.thc"r service related claims .shéuld be rejec’réd either on limitation
, wheré limito-ﬁ‘on .pe‘ric')'d is prescribed or on the ground of de_:loy and
ldches.wh‘ere“rhere isl no limitation and also that éQntinU{hg wroﬁg is
a singlejwrongful' act which causes a cénﬁnuous injpry wh-e-recxs
recurring wrongs are those wﬁi_ch occur periodicclly,_each wrong
giviﬁg rise to disﬁncf q-nd éeparaje cause of action. Section 21 of-
the Administrative Tribunals Act, 1985 pre&:ribe; p’elriod 6f limitation
within which ’rh_,e.OA C.Ol.Jl_d be filed’.w’hich, inter alia sﬁpu_l-o’res frhcx’r .
fhé Tribqncl shall not admit an applicoﬁén un_less the ap‘pliccm‘ is
made within one‘yecr”from the. date on wﬁich such final Qrder ig
fnode. In the instant case, final order was poslsed on 3‘1.3.2004,'-05
such the applicant ought 1ovf<1c1ve filed the OA on or before April,
2005. Admittedly, the OA'V\./CIS filed' on 25*'; May, 2010 i.e. after a
lapse of more fhan six ‘yec;rs. THUs this OA sUffers from inordinate oﬁd
explained delay. The applicant by her conduct which may fairly be
reg'd'rded as equivalent to \/;/aiver of right, cqnno‘r be granted relief
espéciclly when the applicanf has dbcmdonéd the service since
28.9.1999 and left the country wi_’rhouf any infimation/permission of
‘_ the c.ompe’reni authority, which fact is \ols;). not .dispufed and >g:cmno’r
be. disputed by ’rl;e applicant when chcrgés against the opplicah’( |
~ stood fu‘lvly‘ provéd. Furfher,l’r.h‘e request bf the applicant for \)olum‘qry
fe’rirémen’r stood alreody rejeéfed vide order céiofed $22.12.1999

which order was passed within three months from the date of noﬁée
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- of volun’rcry‘re;riremeh’r, vdlidi’ry of which order has not been

challenged by the applicant in this OA on ony'pé’rmissible ground.

ThUs, the prcyher of the applicant that noftice of‘-volunfqry» retirement

-dc’red'27.'9.1999 which stood already rejected, be allowed, cannof

be gra:n’ré_d in the facts and _circdms’rdnceé of this case, more
particularly,, when the order regarding rejecting request of
vqluntary re’rir'e.meﬁf was p‘oss-,led on 22.12.1999 i.e. more v’rh-cr_\ c;i
decade ago. Thus, we are of ‘r'he»firrr'\ view tho;r ’rhé present OA is
h_opelés%ly time _barred in ferms of the broVisions ‘con’rain'éd in
S;ecﬁon.21 of the Admini's’rrcﬁlve ‘Tribunals  Act, 1985 and the

applicant has not given satistactory. explanation for condoning .’rhe

delay. Thus, _withduf going into merit of the caée,_fhe

’ Misc,Applié:ai‘ion No.‘-180/2010 for condondﬁon of delay.is dismissed.

~In view of dismissal of Misc. Application for condonation of delay,

no order is required to be'pqssed in OA No.274/2010 which shall

, stand disposed of occordingly;

7.  Lastly, the learned counsel for the cpplicdnf submits that the

applicant has also not been ‘paid GPF amount which the.

‘respondents were-bound io refund, even if the order of removal

from service of the opplico-m‘ is upheld. From the material placed on |

record, it is not borne out whether the applicant has made ‘any

- request before the Gpproprio’re authority for payment . of GPF

amount. In case the applicant makes such request before ihe_

appropriate ouf'horh‘y,' we see no reason why the appropriate

_ou’rhorify._shcll not en’rer_i.uin-reques’r of the applicant and pass

- appropriate order regarding release of GPF amount, if any. In any

ey



case, such order shall be passed within a period of three months
from the date of receipt of such request from the applicant.

8. Wi-’fh these observations, the OA is disposed of at admission

. . / ‘

‘ ' e
(K.S.SUGATHAN) | (M.L.CHAUHAN) -
Admv. Member ' . Jud!l. Member

age.
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