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CENTRAL ADMINIST.RATIVE TRIBUNAL @/K
JAIPUR BENCH, JAIPUR

ORDERS OF THE BENCH

Date of Order: 07.09.2012

OA No. 272/2010

Mr. Surendra Singh, proxy counsel for
Mr. M.S. Gupta, counsel for applicant.
Mr. Ashish Kumar, counsel for respondents.

Learned counsel for the respondents submits
that they are hot able to produce the record for want of
availability. |

Leqfned counsel appearing for the applicant
seeks time to file certain documents. Time as prayed for

is granted.

Put up the matter on 14.09.2012 for hearing.

(ANIL KUMAR) (JUSTICE K.S. RATHORE)
MEMBER (A) MEMBER (J)
Kumawat
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6.

a IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
| JAIPUR BENCH .

Jaipur, ’rhi_s"rhe 14fh doy of Sep'f'embef; 2012

ORIGINAL APPLICATION N0.272/2010

N CORAM

"HON’ BLE MR JUSTICE K.S. RATHORE MEMBER (JUDL.)
- HON’BLE MR. ANIL KUMAR, MEMBER (ADMV.)

Jitendra Kumar Sharma

“s/o Shri Om Prakash Sharma,

r/o 36/1, Staff Quarters,

~ Rashtriya Military School,

Ajmer, presently working as
Assistant Master (Maths),

. Rashtriya Military School,

Ajmer. S A
.. Applicant

(By Advoco’re : Shri Surendra Sin_gh)

- Versus

. Union of India, through its Secrefctry Ministry of
' Defence New De|h|

2. Dlrec’ror M- 15 Generc:l S’rcff Brcnch Integrated Heod
- Quczr’rer of MOD (Army) P.O. New Delh|

-3 -Dy Chief of Army Staff (I'S and T), General Staff
Branch, Integrated Heod Quarter of MOD (Army) P. O '
- New Delhi. . . '

4.  Director General of Military Training/MT-15, General -
~ Staff Branch, In’regro’red H.Q. of MOD (Army) New.
~ Delhi. =~ :

5. .Smt. S.Gayathri, Assistant Master (Mcn‘hs) RoshfriyoM
Military Schoal, Bongolore _ :

- ....Respondents

- (By Advocq’re:Shri Ashish'KUmcr)



O&QER(OR 1)

The presen’r OAi is drrec’red against ’rhe orders dd’red 8Th S

" June 2009 dnd gth July, 2009 respechvely and the dpphccrn’r

B ‘hCIS prdyed that these orders be qucshed dnd se’r—dsrde and

responden’rs be directed ’ro promo’re the dpphccrnf as Master

o ,-Gdze’r’red (Group-B) w.e.f. ’rhe date hlSjUhIOI’SmT S Gdyd’rhrl

- _hds been promo’red
2.‘- Bl is s’rd’red by The responden’rs |n ’rhelr reply ’rhd’r
- .dpplrcom‘ has rlghﬂy been superseded as The en’rry in his ACR

. was below the benchmdrk.

3”.. | Tbe learned ceunseli_'dppedring for ’rhe'_.-dpplicdn’r stated -
on eq’rh that there is no cvonqmunicoﬁon with regdrd to below .

- ,‘ben_'chrﬂndrk rerndrks in The _ACR, I’r iS.,CﬂS'O. 'sfrd’red .Th.CI’f no
obpor’rbni’ry has been provided to the dppliccrnr to rebresenfr.
| 'vdgdins’r‘ ’rhegrdding ef‘ below'benchmdrk» in Qiew of. ’rhe _:
| vjudgmen’r rendered by the Hdn bIe.lSupreme Court in fhe cose,

o of Dev Dutt vs. Unlon of Ind|d dnd others, repor’red in (2008) 2 o

SCC (L&S) 771 wherein The Hon'ble Suprem_e Court held that .

whether an enfry is adverse or not, 'depends upon its actual
’ impd'c'r on empldyee’s,cdreer and not on its ’rerminelo__gy.: So -
eQen d ".go.od" entry can be adverse in the cdn’rex’r of eligibili’ry‘ ‘
___for:'pre‘rnoﬁon'.e Fur’rher_held ’rhd’rl all- grddin‘g..'whe,’rh.er ‘veryl-z’

g'ood.;. ‘good” ‘dverdge’v or ‘'poor' required to be




communicated to the employees working in Government
Offices, Statutory Bodies, Public Sector Undertakings, or other
State instrumentalities where constitutional obligations and
‘princip'les of natural justice and fairness apply. Further,
observed that grcding to be communicated within a
reasonable period SO that employee concerned ge’rs an

opportunity of representation for improvement of his grading.

4, It is not disputed 'by the learned cou-nsel for the
respective parties that the judgment rendered by Hon'ble
Supreme Court in the case of Dev Dutt (supra) has been
referred to the Larger Bench of the Hon'ble Supreme Court
and the same is under consideration. In view of this fact, it is
--eViden’r that the matter is sub-judice before the Hon'ble

SQpreme Court.

S. In pursuance to the judgment of the Hon'ble Supreme
Court in the case of Dev Dutt, the Department of Personnel
and Training, Government of India issued OM
No.21011/1/2005-Estt. (A) (Pi-ll) dated 14.5.2009 and in Para
2(v), the following decision has beeh taken:-

“lv] The new system of communicating entries in the

APAR shall be made applicable prospectively only with
effect from the Reporting period 2008-09 which is to be

initiated after 15t April, 2009."

0



i“ 6. The Depdr’rmen’r of Personnel dnd Trdrnlng Govemmen’r
of Indrd fun‘her rssued OM No. 210]1/1/2010 Esﬁ ‘A dated

27 4 2010, whrch is reproduced as under:-

-' ,-“The undersrgned is directed to state that this
Department has issued O.M. of even number dated 13-4-
2010. that if an ‘employee is to be considered for -

- promotion in a future DPC and his ACRs prior to the

o period 2008-09 which would be reckonable for |

assessment of his fitness in such future DPC contain final

- grading which are below the benchmark for his next . -

~ ‘promotion, before such  ACRs are placed before the.
DPC, the concerned employee will be given a copy of
~the relevant ACR for his representation, if any, within 15
“days of such communication. The represen’rdﬁdn istobe

. - . . decided by the Competent Au’rhorr’ry as per provrsrons of
S Para 2 of aforesaid O.M. ' | |

2. The Hon'ble Supreme Court in their Judgmen’r -
‘dated 12.5.2008 -in Civil appeal No.7631 of 2002 (Dev
~ Dutt vs. Union of Indrd) has held that the ‘good’ entry in -
~the ACR of the Appellant which had not been.
communicated to him and considered in a past DPC
~which ~ found. him . unfr’r for promotion, should be -

- -communicated for represen’rd’rron and if. upgradation is
allowed by the Competent Authority, he should be
considered for- promotion retrospectively by the DPC.
When the petitions in SLP (Civil)] No.15770/2009, now

. converted. to Appeadl Civil No.2872 of 2010 {Union of
“ - India v. AK.Goel and Ors.) were called for hearing, the .
-~ Supreme Court has taken note of the apparent conflict
- between the decisions of the Hon'ble Court in Dev. Dutt

~ case on one hand and the judgments of Supreme Court
in Satya Narain -Shukla vs. UOI (2006 (9) SCC 69 and
K.M.Mishra vs. Central Bank of India and ors. (2008 (9)
SCC 120 on the other hand and by their order dated
- 29.3.2010, the Hon'ble Court hds referred ’rhese dppedls -
to a Large Bench. '

3 n the ight of the. Orders issued‘by' the Hon'ble

. Supreme -Court in the aforesaid S.L.P. (Civil No. . -
115770/2009, Union . of India Vs. AK.Goel and Ors., dll -

Ministries/Departments dre . ddvrsed that! whenever'.
petitions have been filed in the Courts to grant relief on




the basis of the aforesaid decision of the Supreme Court |
in Dev Dutt case, the latest orders of the Supreme Court
in AK.Goel case moy be brough’r to the nofice of the
Court.
7. In view of the aforesaid, since the matter is sub-judice
before fhe Hon'ble Supreme Court, the present OA is disposed
of subject to the final outcome of the reference made to the
Large Bench of the Hon'ble Supreme Court and parties shall
proceed as per the verdict Qf the Hon'ble Supreme Court on
the issue.
8. With these observations, the OA stands disposed of with
no ordér as to costs.

e e sbathc

(ANIL KUMAR) (JUSTICE K.S.RATHORE]
- Admv. Member Judl. Member
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