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·!·>'-rHON'BLE MR.ANIL KUMAR, ADMINISITRATIVE>MEMBER 
:>:·:;:::VflbN'BLE MR. A.J. ROHEE, JUDICIAL MEMBER 
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. <;(:C ORIGINAL APPLICATION NO .. 234/2010. 

: ' .... ~ /; . ', 

~-· 
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'' j • 

i 
. I ' . 
Durg:a Lal S,en son of Shri Ratan lal, aged about 46 years, 
resident ofi 208 A Quarter Type III, Railway Workshop 

I . , . 
Colony, Kota Junction and presently working as Office 
Superintendent Grade · II, Section under Chief Works 
Manager, West Central Railway, Kota Division, Kota . 

... Applicant . .-, .\ 
I •' 

.. ;.: 

2. 

(By Advocate: Mr. C.B. Sharma) 

Versus 

1. Un-ion of India through General Manager, yvest Central 
Zone, West Central Railway, Jabalpur. 

2. Chief Personnel Officer (Administration), West Central 
Zone, West Central Railway, Jabalpur (M.P.). 

3. Chief "'1or~s Manager ~~~gon Repair Workshop), West 
q::entrai,Ra1lway, Kota DIVISion, Kota. · 
. ' 

... Respondents 

(By Advocate: Mr. Anupam Agarwal)· 

. I . 
I I 

ORIGINAL APPLICATION NO. 237/2010 
I' 

I I 

i ! 
R.S. Khandelwal son of Shri R.L. Khandelwal, aged about 4'1§ 

I 

year's, resident of C/o H.K. Saxena, Opposite Petrol Pump, 
Station Road, Kota Junction and presently working as Office 
Superintendent, Grade II, Box Shop (Wagon Repair Shop) 
under Chief Works Manager, West Central Railway, Kota 
Division, Kota. 

I 
I 
I 

(By Advo\=ate: Mr. C.B. Sharma) 
. ! 

Versus 

... Applicant 

1.· Union of India through General Manager, West Central 
Zone, West Central Railway, Jabalpur. 

· 2. Chief· Personnel Officer (Administration),West Central 
i Zone, West Central Railway, .3abalpur (M.P.). 

3; Chief :works Manager (Wagon Repair Workshop), West 
Centr~l Railway, Kota Division, Kota. 
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... Respondents·'' 

(By Advocate: Mr. Anupam Agarwal) 

i 

3. ORIGINAl APPLICATION NO. 238/2010 

bhan S:hyam Sha~ma son of Shri Balu .;.Ram Sharma aged 
~bout 59 years, resident of 727 A, Old Railway Colony, 
~ospital Road, Kota Junction and presently working as Office'· 
Superintendent, ·Grade II, Establishment -IV, under Chief 
Works Manager, West Central Railway, Kota Division, Koti!l . 

~By Adv.o·cate: Mr. C.B. Sharma) 
... Applicant 

·! 

Versus 

1. Union of India through General Manager, West CentraL . 
: Zone, West Central Railway, Jabalpur. 
2. Chief Personnel Officer (Administration),West Central .A. 

Zone; West Central Railway, Jabalpur (M.P.). "'~~~""" 

3. Chief Works Manager
1 

(Wagon Repair Workshop), West 
Central Railway, Kota Division, Kota. 

I . 

(By; Advocate: Mr. Anupam Agarwal) 
I 
! 

ORDER 

... Respondents 

·-
PER HON'BlE MR. -ANIL KUMAR, ADMINISTRATIVE MEMBER 

Since the controversy involved in all- these th.ree OAs is the 

. I , 

same, therefore, these are being disposed of by a common order. 

The facts of OA No. 234/2010 (. Durga Lal Sen vs. Union of In. dia & 
~ I /' 

others) have been taken as a /lead case. The applicant in- this OA 

has prayed for the following reliefs:-

I 
\: ( i) That the entire reccbrd relating to the case be called for 

and after perusing the' same the respondents be··· 
di'rected not to revert the applicant from the post of 
Office Superinten<;l~nt Grade II scale Rs.SS00-9000 by 
deleting name fr9m panel dated 15.06.2004 by 
quashing order d~ted 27.04.2010 and letter da.ted 
23.04.2010 (Annexure A/1 and A/2) with all 
consequential bene,fits. 
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I 

That the respondents be further directed to hold good 
the panel dated 15.06'.2004 (Annexure A/6) and 

. I 

fu,rther promotion order dated 28.06.2004 (Annexure 
A/7) and further order dated 19.07.2007 at Annexure 
A/,8 and not to disturb the applicant from the present 
p9sition of post and pay and allowances by quash~ng 
sh

1

ow cause notice dated 13.10.2008 (Annexure A/22) 
wi

1

th the further orders passed ~.Y the ,-espondents 
with all consequential benefits. · 
Any other order, direction or relief may be passed in 
fayour of the applicants which may be deemed fit, just 
an·d proper under the facts. and circumstances of the 
ca'se." 
Th

1

at the costs of this application may be awarded." 
I 
I 

i 
' 

2. Brief facts of the case, as stated by the learned counsel for 
I 

the ap~licant, are that the applicant is the substantive employee 

of the jespondent department. _At present he is holding the post of 

I . I 
Office Superintendent Grade II in the scale of Rs.5500-9000/-

; - I 
I j 

under ~he res~ondent no. 3. 
; I 

i 
I I 

T:he Railfay Board issued orders for restructuring of certain 
I 

3. 

Group jC' and! 'D' cadre vide order dated 09.10.2003 (Annexure 
: I 
' I 

·I I 
A/3). [The respondents calculated 35 vacancies of Office 

, I 

Supe~in!tendent Grade II as on 20. 03.2004 (Annexure A/4). Vide 
i ! 

i i 

office 6rder d'ated 15.06.2004 (Annexure· A/6), the applicant's 
I 1 '· 

name (burga Lal Sen) appeared at sr. no. 32. The name of the 
I 

applica7t (R.S. Khandelwal) in OA No. 237/2010 appe.ared at sr. 

No. 29\ of this list and the name of applicant (Ghan Shyam · 
I I · 
I . 
I I 

Sharma:) in OA! No.238/2010 appeared at sr. no. 35. The names·..of 
! \ 

the app!licants 1also appeared in the office order ·dated 28.06.2004 

I : . ' 
(Annexure A/7) which is as follows:-

! I 

1l Sh~i Durga lal Sen at sr. no. 8 
2 Shri R.S. Khandelwal at sr. no. 5 
3 Sh~i Ghan Shyam Sharma at sr. no. 11 

-- .\_ .. .. ·-·------·-----···-·-· --------- ... 
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These ~applicants were also given proforma promotion in the 

cale of Rs.5500-000 w.e.f. 01.01.2003 vide order dated 
I 
I 

19.0 .2007 ~Annexure A/8). 

I 

i 
4. 

I ~ 
The respondents vide order dated 01.02.2007 (Annexure 

! I ·, 

A/9) further !calculated 4 vacancies to be filled by promotion and 4 
: I • . 

I I 

vacancies by way of limited department examination to the cadre 
: l 
i ' 

of Office suberintendent 

I I 
Grade II ·in the pay scale of Rs. 5500-

9ooo;- 1 

I 

5. 
I 

. The respondents made selection of 3 candidates in this 
i 

I 

I 

selection. Tne applicants did not participate because they were J' . 
I 

alrea~y allowed the scale of Rs.5500-9000/-. 
I . I 
I . 

I 

6. /The abplicants are continuously holding the post of Office 
i I :, 

Superintendfnt Grade II in the scale of Rs.55Q0-9000/- as per the 

I 
order' dated 28.06.2004 (Annexure A/7). However one Shri 

. I 
Bhanwar Lal, who was holding the post of Junior Clerk prior to 

I I 
i I • 

20031 and presently holding the post of Head Clerk in the scale of-

1 I 
Rs.5000-80QO/- represented before respondent no. 1 on 

I 

31.0{2008 ~tating therein that the panel dated 15.06.2004 is not' 

as pJr the Railway Board's order and reservation has not been 

allow~d whil~ placing the official on ·panel (Annexure A/12). 
I 

7. -~1! The relspondent no. 3 submitted a detailed reco,-d vide tetter 
I I ·•. 
; I 

dateq 25.04.2008 (Annexure A/14) before. respondent no. 2 
i \ 

stati :g that: there was no deficiency of reserved category staff. 
I 
i 

That there were 

I 

3 more reserved category employE_:es wh_o ___ h9d 
; . 

.. i . : r 

: l 
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I I 

represehted ea'rlier and who. had been replied by the respondents 

depart4ent bj which they are satisfied. Even Shri Bhanwar Lal 

has bee!n given/ reply whenever he represented earlier. 

I I 

8. Hilweve1 vide letter dated 17.0 7. 2 00 8 (Annexure A/ 15) .'·it 

has bebn ordered that the posi~ion of 2004 be reviewed and 
I . . 

. ',, ., ' reservarion be allowed to reserved category staff b~ modifying the 

'' ~:~·. order p:assed ip 2004 in which the applicants were, allowed scale of 

. ; I 
Rs. 5500-9000/-

1 i 
i 

I 
Being aggrieved by this decision of the respondents, the 

I ' 
9. 

j_ ; . ! ' 
~~ applica,hts represented before· the respondent no. 1 on 23.07. 2008 

: . . I 
againstt the prpposed action (Annexure A/16). 

I I ,_ 

I 
10. lThat th,e applicants alongwith co-workers filed OA No. 

' . I . 
279/2008 (Durga Lal Sen & Others vs. Union of India & Others). 

; . I 
This O'A was decided by the Tribunal vide ·order dGJted 30.07. 2008 

(Annelure A/l8). Vide this order, the Tribunal quashed the order 

: I 
dated /17.07. ~008 (Annexure A/1 of that OA) and observed that it 

I 
I 

was open for ;the respondents to pass fresh order aftel- issuing the · 
~L 

'- show :cause rotice to the applicants .. No order was passed on 

merit.; 
! 

I 

i 
I 

11. The reJpondents issued the show cause dated 13 .10. 2.D08 
I 

to the: applicJnts stating therein that the positi-on of 2004 is to be .. 

reviewed for allowing reservation to reserved category staff and it 
! . . . 
i I . 

was further proposed to revert the applicants f-rom the post of 
I I 

Office: Superihtendent Grade It 
I . I ----- -- --- ------
1 I 

! 
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I I 
12. 1 The l~arned counsel for the applicant submitted that the· 

cadr1 stren~th of Office Superintendent in the scale of Rs.S,500-
. I I 

9ood;- rem~ins as follows:-· 
. I I 

I Prior ito 01.11.2003 18 from which 17 posts lying vacant 
I against which respondents allowed ad hoc promotion by 
! applyirg prescribed percentage for reservetl category staff.-

I 

\On 0~.11.2003 5 more posts became available as per 
! percentage under the restructuring scheme and total 
I strength became 23 wi~h the regular vacancy of 22. 

I 
i 
That the respondents further added 5 vacancies 
I 

I 
agains~ upgraded posts and 8 resultant vacancies due to 

I . 
I 

promo~ion of officials· in higher grade. In view of this 
I ~, 
I .. i · ,.., 

\ positioh 35 vacancies ~alculated as on 01.11.2003. which is 
j -1. ·, 

~eVident from Annexure:A/4. The panel dated 15.06.2004 at 

IAnnex~re A/6 issued ta~ing into consideration of percentage 
I I • 

of rese~ve category staff. 

I I . 
13. \The lea(ned counsel for :the applicant arg~~d that there is no 

deficiJncy of
1

1 reserve category staff at present and also at the 
I , 
i I : . 

relevant time when the promotion were allowed to the applicants 

I I 

1

• in thei year ~004. He further! submitted that 13 posts as shown. 

I , . 
downraded I were never downgraded because there is no ._, 

provision for !down-gradation 6f posts. In fact the.se vacancies are 
I I 

resuitJnt of higher grades land respondents already provide 

reservbtion against 17 vacancles while allowing ad hoc promotion 
: 1 I 1 

_ 

'to 3 officials ~nd further to 5 officials w.e.f. 01.01.2003. However, . 
I I : 

the reJpondents wants to aiiO\~ the benefit to 8 candidates against . I I • ! ! 

the ca~re of 23 and by this ahion more than 68% reservation is 
--+-- -- . ----------

1 

i 
., 
-~ 

.. ,......__ 
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to be al(owed, which is not at all justified. The applicant submitted 

i I 
represertation ·on o 1 .. 11.2008. . 

I 
14. T~e resRondent no.2 further directed to take action for 

amendifg the panel on the basis of re-a!3sessment of the 

vacanci~s as 
1

unreserved 28, scheduled caste category 5. and 

! I 
Schedu\ed Trib.e category 2 instead of 30, 3 and 2 as calculated in 

the yea1r 2004 
I . 
I 

I 
I 
' I 

15. The Railway Board also issued order dated 11.02.2008 
! i 
' i 

(Annex~re A/3/2) to the effect that reservation b.e given not on the 

I I • . 

basis of vacanties but on the basis of cadre strength and since in . ! . I 

i . I 
the pre,sent c9se cadre strength is 23, therefore, reservation can 

I I 

be ap91ied ot the basis of cadre strength only whereas the 

f I 
applicarts have applied reservation on the vacancies position 
. . I I 
which tihe against the rules and, therefore, the OA be allowed. 

I I 
' ' 
' . i 

I 
I 

16. On the :contrary, the learned tounsel for the respondents 
I I 
I i 
I I 

submitted that the reservation is applicable in restructuring as per i . 
Para 228 of I~EM Vol. I. The action of the answering respond~~t;; 

is just 1and ledal. The reserved candidate if comes on own merit is 
. I . 

not cdunted lagainst the reserved vacancy. The applicant has 
! I 
I I • • 

failed to demonstrate as to how the SC/ST employees were g1ven 
I I 
I I ' 

reservation atf the relevant time. 
I . 

I I 
f I 

17. The learned counsel for the respondents submitted that 
I 

I 

there (,yere 35 vacancies for the post of Office Superintendent 
! : 
i . 

Grade jn as per the Railway Board's 'letter dated 09.10.2.003. Out 

.,cw '""f•ili!'Oii;jZ!i.,;;; ., 

f 
l 

I 
I 

, I 
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. i i 

of tr1ese: 35 vacancies, higher grade linked vacancies of COS and 
i 
! ! 

· OS I we~e also,included. The sanctioned cadre of OS II is 23 only. 
. I 

I ) 

The pan~l dated 15:06.2004 was made as per the seniority of the 
I i . 

cadre o~ Head :clerk without looking to the post based roster. It 
i ' . 
I ~ 

being n9t as per the rules, any corr~ction thereafter cannot be 
I 

assailed [on that basis. The applicants were wrongly promoted 
i 

and, th~refore,; any correction can be made by the respondents. 

He further su~mitted that the application of reservation while 
. I 

making kd hoc bromotion is of no relevance. 
i I 
I I 

. I 
I I 

I I 
i I • 

18. Th
1
e learned counsel for the respondents further denied that 
. I 

due res~rvatio~ to the category of SC/ST was allowed while 
I . ' 

I 
i . 

issuing [promotion order under restructuring. The respondents 

• I 
have pl~ced post based roster with their reply at Annexure R/1. 

i : . 
He submitted 1 that the panel prepared earlier in which the 

i : 
applican

1
ts were also promoted was not as per this roster and, 
I I 
I I 

. I . 
therefore, the I panel was amended by reverting the ineligible 

.I 

~-~-· .. .;.;;rw,m-~,.jw:·;,:.,F iz::~•~<t:i.,; 

i.:.:·i 

I I 
candida~es while including the eligible candidates. 

' 

19. The applicants filed the rep1·esentation before the 
I ! 

respondtnts an~ the respondents in terms of the directions issued 
I J 

by the ITribun~l decided the representation vide order dated 
I • 

I I 
27.04.2?10 (Arnexure A/1). The panel dated 15.06.2004 was 

issued i~ order; af seniority without considering the roster point. 

I l 
As per f rules ,those reserved candidates who were promoted 

I 

because! of the
1

i1· seniority position cannot be considered against 

I ! 
the rese1rved point in the roster. To man reserved point, reserved 

I 

catego 
I 

candidates 
I 
I 

I 
i 
I 
i 

from the bottom and 

-·· 

.. .,. .. 
·-- "· 
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placeb there. Since the panel was not prepared by taking these 

I I 
. , .. 

aspedts, thelefore, it was required to amend the panel to comply 

wit~ Jthe rule position. The applicants have tried to mix up the 

issue by c~nsidering the senior rese"ed category candidates 

whosk nam~s were f~und in the final pa~~l 'because of their 

seniority pisition. He further submitted that those. SC/ST 

empl0yees WhO were promoted because of their seniority are 

I l . 
treated to oe the general category candidates. The applicants 

I 
! I 

cannot base their claim by counting those SC/ST candidates 
' ! 
i 

againrt the I quota reserved for them. Therefore, there is no 

illegality in the action of the answering respondents. Mere long 

conti1uance ~n the promotional post against the rules is also :r no 

. - I 
bener to t1e applicants. Any mistake can be corrected at anv 

stage! by applying fundamental principles of law. Therefore, the. 
l 
' . 

OA is jdevoid of merit and it deserves to be dismissed with costs. 
I 

I I 

20. jThe ap:plicant has also file·d rejoinder. In the rejoinder also, 
' I 

the ~pplica~t has reiterated that the respondents provided 
I ! 

i ~ . 
reservation at the time of ad hoc ·promotion and these officials, 

. I 

were lfurtheri allow~d regular promotion in higher grade on the 

basis bf ad hoc serv1ce. In the reJOinder, the applicant. has mor.e or 
I I -·--

less reiterate,cl the points raised in the OA: · 
: I 

21. ~Heard lhe learned counsel for the parties and perused the 

docu~ents o~ record. The fact of promotion of th.e applicants vide 
I I 

order lela ted 15.06.2004 (Annexure A/6) has not been disputed by 

i I 
the r~spond~nts. It is also not disputed between the parties that 

! ! 
the c~clre of\ Office Superintendent Grade Iris of 23 posts. It is 

I ·i .. A ___ -
' I . , I }.:·· 
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I 
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I : 
also nl t disputed that the total vacancies that were to be filled up_ 

. I . -
were 15 as ?er the calculation at Annexure A/4. Therefore, the 

brief 

1

ontrovJrsy is that whether the roster for reservation would 

be a p~ I ica bl e I on the basis of 
1 
23 cadre post or on the basis of 3 5 

I. h 1· h b f'll d _;.. vacanc:,:Jes w 
1

1c were to e .J e up. The respondents have f!led 

post b!ased rdster at Annexure R/1 and this post based roster has' 
I I 
! . I - , 

not be;en disputed by the lear~ed counsel for the applicant. 
. ! I 

- I 
22. rhe le9rned counsel for the applicant argued that S/Shri 

l<isha1 Chand, Ashok Kumar and T.K. Das who belong to 
- I -

reservled catlgory were allowed promotion against Point Nos. 4, 

12 and 17 for SC category 1

1 

as per roster maintained by the --:_;. 
- I · I _ . · · 

respold-en.ts I· and to suppor!t h1s ·averments, he referred to.-

Annexiure A/11. On the confrary, the learned counsel for the 

res po ~dents I submitted thai, they were wrongly shown,, as 

promo!ted against the reserved quota. In fact they were to be 
!' I 

promd1ted as I per general seniority in .general category. When it 
- I I : 

came 
1 
to the knowledge of the respondents, this lqpse was 

I 

correcred by the respondents! by making partial modification by 

issuing the I order dated 2;7.04.2010. We have ··given due·· 

consid~~ration I to the averments made by the respective parties=~-
1 I · . 

I : 
and we are of the opinion that the respondents were at liberty to 

correcl the ~istake when it dame to their notice. Therefore, we 

find nl irregJiarity or illegalitv in the action of the respondents in 

issuinJ the mbdification order ~ated 27.04.2010. _, .. 

i 
I i I 

23. It is not disputed that t~e total posts in the cadre of Office · 

. I I . . . 
_ Superintendent Grade II are 2~ .. If this cadre strength is taken for 

' . 
... L ... - ------. .._ -- •-"--
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I 
the purpose[ of reservation then there would be 3 posts for SC and 

I . 

2 po1sts of ST .. While making selection of 35 vacancies even 3 SC 

and 2 ST vacancies were f!Ot filled up by the respondents, 

cert~inly thils was a lapse on the part of the respondents and in 
I . 

our opinion they can always correct this laps@-. ·, 
•. I . 

I 

24. I In tl1e present (:ase, the respondents have made selection to. 

i 
the p>ost of Off.ice Superintendent Grade II for 35 vacancies, the 

calc~lation of the vacancies have been given at Annexure A/4. 
I I 
. I 

i I 
I ' 

25. 1 Since jthe total posts in the cadre of Office Superintendent 

Grad~ II arJ ,-23, therefore,. we are of the view that at an'y given 
, I . 

point[o_f .timJ, there cannot be more than 23 Office Superintendent 

Gradt II wfrking. Out of the 35 vacancies, 5 vacanCies' are 

againlst the !~inked vacancies as against the upgraded posts and 8 
I , 

vacalcies a [ e against the anticipated vacancies in the higher 

grade. We are of the view that when all the 23 posts of Office 

Supe~intend~nt Grade II are· filled up then the r-eservation· would 

be a~plicabiJ on the basis of the post based roster (Annexure R/1) 
I . I . 

and ~hen oyt of these 23 employees, some are! promoted due to 

anticibated Jacancy or for any other reason then the resultant 

vaca~~ies arl also to be filled up in accordance with ~he provision 

of re~ervatio\n. Since the 12 additi~nal vacancies were also filled 
! I ·. . I . . 

up vi;de ~rd\er dated 15.06.2004 (Annexure A/6) included the 

linked~ vacancies of 5 of upgraded posts and 8 vacancies ag~inst 

the· a~ticip:atld vacancies, therefore, we are .of the opinion that 

; I 
the rdster pcbint would be applicable even to these vacancies so 

i I . . 
that M any 1given point of time, the reservation is available to 

l I . 

I 
I 
I 
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i;J~:,;t;§l j~I~l SC/ST tmployees according to the rules. However, it is strange 
,.,,.,,".'·1~ ,, ~~~·:·.· that th~ calcu,lation sheet at Annexure A/4 shows reservation 

,~, ', ~11!~ ::~ ~:L3 ;j:s ::r:c n :::il:::s:s :::ns:h: m;.l::le:~s e:::P:::: ' i~;~ and iss,ed on 15.06:2004. · 

.

··.-····'··· ..•• _;,·_-.',i·.~-;_:,:_;:_;,,i,·. ::~el ~~:ul::r~:d ::~~:~~~:~ t:: r::P:::~~~e::s ~::te:u::~: t:: 
.. :.·: seniorit~ and no reservation roster was applied at that point of . . :~- ~~~~w, I I 

. ··\:.~~;m· time anid, ther
1
efore, to correct that mistake a fresh panel has 

·i\f:~ been is~1ued t6 rrovide reservation to the SC/ST employees as per 

'),;i the rull 
,·::]f;\! 27. H~vmg c?nsidered the rival submissions of the parties, we 

·.•.,, •. , I I 

. :. :l,.n;k are of t~e view( that the action of the respondents in revising th'e 

· !';)'/ panel d~ted 1:5.06.2004 to provide reservation to the SC/ST 
i . ' ~: ~·; I I 

'' •,, ~ : I 

·-' candidates according to the provisions of rules is correct and it 
.>.... i ! 

:.\.:}does no;t suffe
1 

from any illegality. It is also the' policy of the 

'.:}j;:}· Govern~ent to provide reservation to the SC/ST in promotion. If 
. ~~ ~:. ~ Ji;\· I 
_-..~(\i~~;: ' 
. ·:(J;;~:; 35 persd:Jns have been selected by the respondents, they have to 

. ··' .. -")· I . 

! }jJlf~}: apply t~e rost~r on the basis of 35 vacancies so that there is 
: !·,·:~:o'Jf: I I 
: \'\ii.\\1~~·} represer]tation ?f the SC/ST employee~ at any point of time as per 

···- 1· I I 
, ,;_' .• :·\'. I . ' -

: _;,k~:~~;·· roster.lhe respondents should ensure that the SC/ST candidates 

· : .... :r.t are placed accolrding to the post based roster (Annexure R/1). We 
: , r .. ,i I I 
I.:'~ "~;';. : I 

''\·'::/\find no merit in /the present OA. 
~ :. d~· .. ; I . 

' \ , ..• •i I I 
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istry is directed to place the copy of this order in _·(he 

A N~. 238/2010 (Ghan Shyam Sharma vs. Union of 

'--·- : ·' •• t11:· •• 

(Ani I Kumar ) · 
Member (A) 

c: 
' :' 


