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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,

[ ~ JAIPUR BENCH, JAIPUR.

v
Jaipur, the (3 December, 2013

i }HDN’BLE MR A.J. ROHEE, JUDICIAL MEMBER

ORIGINAL APPLICATION NO. 234/2010

Durg:a Lal Sen son of Shri Ratan lal, aged about 46 years,
resident of 208 A Quarter Type III, Railway Workshop
Colony, Kota Junction and presently workihg as Office
Superintendent. Grade 1II, Section under Chief Works

'Manager, ‘West Central Railway, Kota Division, Kota.

j - .. Applicant
(By Advocate: Mr. C.B. Sharma)

Versus
1. Union of India through General Manager, West Central
Zone, West Central Railway, Jabalpur.
2. Chief Personnel Officer (Administration),West Central
Zone, West Central Railway, Jabalpur (M.P.).
3. Chief Works Manager (Wagon Repalr Workshop), West
Central Rallway, Kota Division, Kota. . v

, ... Respondents
|

(By Advocate: Mr. Anupam Agarwal)

|

ORIGINAL APPLICATION NO. 237/2010

R.S. Khandelwal son of Shri R.L. Khandelwal, aged about 46
years, resident of C/o H.K. Saxena, Opposite Petrol Pump,
Station Road, Kota Junction and presently working as Office
Superintendent, Grade II, Box Shop (Wagon Repair Shop)
under Chief Works Manager, West Central Railway, Kota
Division, Kota.

. .. Applicant
(By Advocate: Mr. C.B. Sharma)
| 1

! Versus

. ; ‘o-
1. Umon'of India through General Manager, West Central
- Zone, West Central Railway, Jabalpur.

2 Chief Personnel Officer (Administration),West Central

; Zone, West Central Railway, Jabalpur (M.P.).
3. Chief ‘Works Manager (Wagon Repair Workshop), West

Central Railway, Kota Division, Kota.
!

i

e T AR R m-—-—w_»::«;—n—gg——' i A et e
=== =

T e e




. Respondents

|
(By Advocate: Mr. Anupam Agarwal)

3. ORIGINAL APPLICATION NO. 238/2010
|
Ghan Shvam Sharma son of Shri Balu"Ram Sharma aged
about 59 years, resident of 727 A, Old Railway Colony,
Hospltal Road, Kota Junction and presently working as-Office
Supenntendent Grade II, Establishment —IV, under Chief
Works Manager West Central Railway, Kota D1v15|on Kota.

! | . Applicant
(By Advocate: Mr. C.B. Sharma)

Versus

1. Union of India through General Manager, West Central
' Zone, West Central Railway, Jabalpur. L
2. Chief Personnel Officer (Administration),West Central
. Zone; West Central Railway, Jabalpur (M.P.).
3. Chlef Works Manager (Wagon Repair Workshop), West
'Central Railway, Kota Division, Kota. o

l . ... Respondents

(By,Advocate Mr. Anupam Agarwal)
o
| | ORDER

; o
PER HON'BLE MR.-ANIL KUMAR, ADMINISTRATIVE MEMBER
| . .

S

Since the controversy involved in all these three OAs is the y

same,ftherefere, these are being disposed of by a common order.

i
i
"

it
o
i

The facts of OA No. 234/2010 (Durga Lal Sen vs. Union of India &i

others) have %been taken as a lead case. The applicant in this OA™
has prayed for the following reliefs: -

1 ‘e

|

(1) That the entire record relating to the case be called for
and after perusing the same the respondents be ,
directed not to revert the applicant from the post of !
Office Superintendent Grade 1II scale Rs.5500-9000 by i
deleting name from panel dated 15.06.2004 by~
gliashing order dated 27.04.2010 and letter dated . L
23.04.2010 (Annexure A/1 and A/2) with all ;
consequentlal beneﬁts . :
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i) That the respondents be further directed to hold good
, the panel dated 15.06.2004 (Annexure A/6) and

further promotion order dated 28.06.2004 (Annexure

A
/8 and not to disturb the applicant from the present
posntlon of post and pay and allowances by quashing

sh'ow cause notice dated 13.10.2008 (Annexure A/22)

wrth the further orders passed by the respondents

with all consequential benefits.

(iii)  Any other order, direction or relief may be passed in
favour of the applicants which may be deemed fit; just
and proper under the facts and curcumstances of the
case

(iv) Thlat the costs of this application may be awarded.”

|
|

!
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o |
2. BII’IEf facts of the case, as stated by the learned counsel for

‘fz:_he applicant, are that the applicant is the substantive employee

Office Superintendent Grade II in the scale of Rs.5500-9000/-
|- o .

under t;he respondent no. 3. foe
|

3. The Railway Board issued orders for restructuring of certain
[

Group C’ and|'D’ cadre vide order dated 09.10.2003 (Annexure

|
A/3). %The respondents calculated 35 vacancies of Office
Superlntenden\t Grade II as on 20.03.2004 (Annexure A/4). Vide

office order d’ated 15.06.2004 (Annexure A/6), the applicant’s

applicant (R.S.l Khandelwal) in OA No. 23772010 appeared at sr.

i . . .
No. 29! of this list and the name of applicant (Ghan Shyam
|

Sharma) in OA No..238/2010 appeared at sr. no. 35. The names©f

the apptlicants also appeared in the office order dated 28.06.2004

|

i 1

" (Annexure A/7) which is as follows:-

'* |
1! Sh‘ri Durga lal Sen at sr. no. 8
2. Shl‘l R.S. Khandelwal at sr. no. 5

3 Shrl Ghan Shyam Sharma at sr. no. S

B
|

|
|
|
\

|
|
1
\
‘.

7) and further order dated 19.07.2007 at Annexure:-

of the respondent department. At present he is holding the post of 3

£ name (Durga LaI Sen) appeared at sr. no. 32. The name of the
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)These apphcants were also given proforma promotlon in, the
S

pay scale of Rs.5500-000 w.e.f. 01.01.2003 vide order dated

19 07.2007 (Annexure A/8).

' | T -
4. |The respondents vide order dated 01.02.2007 (Annexure

°

A/9) !urtlwer calculated 4 vacancies to be filled by promotion and 4
|

vacanCIes by way of limited department examination to the cadre

of Of‘ﬁ_ce Superintendent Grade II in the pay scale of Rs. 5500-
- L ,

9000/-

5. ?The respondents made selection of 3 candidates in-,t#s

selectlon The apphcants did not participate because they ‘were

! .
aweadyaHowedthescamaofRSSSOO -9000/-.

| |
|

| |

’The appllcants are continuously holding the post of Office

|

Supermtendent Grade IT in the scale of Rs.5500-9000/- as per the

orderg dated 28.06.2004 (Annexure A/7). However one Shri

|

BhanWar LaI' who was holding the post of Junior Clerk prior to

_2003{and presently holding the post of Head Clerk in the scale of-

Rs. SOOO 8000/ represented before respondent no.- 1 on

o
31.01.2008 fstating therein that the panel dated 15.06.2004 is not
! ! ' '

as per the Railway Board’s order and reservation has not been

allowed vvhlle placing the official on panel (Annexure A/12)
| I
|

o °

7. The respondent no. 3 submitted a detalled record vide letter

dated| 25.04.2008 (Annexure A/14) -before respondent no. 2
statinfg thatgthere was no deficiency of reserved category staff.

i
!

That Ithere Were 3 more reservedﬂ category employees who had

i
i
| . e v
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_ represepted earlier and who had been replled by the respondents

* department by, which they are satisfied. Even Shrl Bhanwar Lal

has been given reply whenever he represented earlier.

a2 8. - However‘I vide letter dated 17.07.2008 (Annkxure A/15),

has been ordered that the position of 2004 be reviewed and

| |
reserva‘t|on be'allowed to reserved category staff by modifying the

l
l

assed ih 2004 in'which the applicants were_allowed scale of
Rs. 5500 9000/- o

order p

1
1
J
i

'
)

mE- Y. Being. aggrieved by this decision of the respondents, the

|

applica’ntsrepj‘resented before the respondent no. 1 on 23.07.'20.68 ;

against; the pr;oposed action (Annexure A/16).
.
|
10. That th'e applicants alongwith co-workers filed OA No.
. |

|
I
"279/2008 (Durga Lal Sen & Others vs. Union of India & Others)

This OA was deCIded by the Tribunal vide- order dated 30 07.2008 . |

(Anne>:<ure A/18). Vide this order, the Tribunal quashed the order _‘

dated 517'07-2008 (Annexure A/1 of that OA) and observed that it"’\

was open for the respondents to pass fresh order*é‘éf?t-e"r issu_ing the - : j
show cause notlce to the applicants.. No order was passed on: - ‘

| |

merit.§ .

|'
: r
11. ;The resfpondents issued the show cause dated 13.10. 2008
|
|
a

to the, applicants stating therein that the position'of 2004 is to be o ’

reviewed for allowmg reservation to reserved category staff and it -
Was f]‘urther proposed to revert the applicants from the post of.

Ofﬁce'Supermtendent Grade 1. _ e
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12. | The l§arned counsel for the applicant submltted that the

cadre stren{gth of Office Superintendent in the scale of Rs.5500-
9000/- remgins as follows:-

|

Prior:to 01.11.2003 18 from which 17 posts lying vacant
agamst which respondents allowed ad hoc promotion by
applymg prescribed percentage for reserved category staff. :

 On. 01.11.2003 5 more pOsts became available as per
1percen;tage under the restructuring scheme and total
strength became 23 with the reqular vacancy of 22. .

That the respondents further added 5 vacancies

] .
against ‘upgraded posts and 8 resultant vacancies due to
| »

promo':ion' of officials in higher grade. In view ‘of this : {-,_

position 35 vacancies calculated as on 01.11.2003 which is

evident from Annexure A/4. The panel dated 15.06.2004 &t

AnneXL|Jre A/6 issued taking into consideration of percentage :

of reserve category staff.

‘ }..L

13. The Ieairned counsel for the applicant argued that there is no’ o :

deﬁciency' of reserve category staff at present and also at the

relevant time when the promotion were allowed to the appllcants )

H
!

in the| year 2004. He further submitted that 13 posts as shown

downgraded ; were never downgraded because there s oy
| 4

provision for down-gradation of posts. In fact these vacancies are

resultant of higher grades and respondents already provide

reservation against 17 vacancies while allowing ad hoc promotion

to 3-'officials qnd further to 5 officials w.e.f. 01.01.2003. However, |
the res{,ponderﬂts wants to allow the benefit to 8 candidates against .
| 1

the caére of 23 and by this action more than 68% reservation is

1

|
|
|
|
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1 ."—
to be allowed, which is not at all justified. The applicant submitted

'
!

) représe:ntation on 01.11.2008.

14.. The respondent no.2 further directed to take action for

amendipg the! panel on the basis of re-adsessment of the
|
vaca_ncifes as unreserved 28, scheduled caste category 5 and

|
! .
|

the year 20_04.

. { [3

[ ; i
(Annexure A/32) to the effect that reservation be given not on the

basis of vacancies but on the basis of cadre strength and since in

be app‘ilied on the basis of cadre strength onl'y whereas the

applicants ha\l/e applied reservation on the vacancies position |

{

"whi'ch tﬁhe a,gai|nst the rules and, therefore, the OA be allowed.

|

|
i

*

16. Oln the

: submitjted thaF the reservation is applicable in restructuring as per

contrary, the learned counsel for the respondents

" | l e
~Para 228 of IREM Vol.'I. The action of the answefing respondents

lunted against the reserved vacancy. The applicant has

' not co
: !

failed tio demonstrate as to how the SC/ST'employees were given

reserv%tion atj the relevant time.

there were 3f5 vacancies for the post of Office Superintenderjt

Grade |1l as per the Railway Board’s'l

—_ - AL . L -

Schedu(ed Tribe category 2 instead of 30, 3 and 2 as ;alculated in
15. .The Railway Board also issued order dated 11.02.2008

i ] . .
the present case cadre strength is 23, therefore, reservation can ..

is just and legal. The reserved candidate if comes on own merit is -

17, The lea\rned counsel for the respondents submitted that

etter dated 09.10.2003. Out

i
L
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‘of these

]

!

|
|

|
{
|
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27.04.20

{
issued ir:w

because

nﬁaking ad hoc

therefor:e,

19. The

As per-jrules

35 .vacancies, higher grade linked vacancies of COS and

and, therefore,

have pla!med po

He submitted ithat the panel prepared earlier in which the o

10 (Annexure A/1). The panel dated 15.06.2004 was

|
order]

He further submitted that the application of reservation while

promotion is of no relevance.

'0S T were also jmc]uded The sanctioned cadre of OS II is 23 only

-The panel dated 15.06.2004 was made as per the seniority of the

cadre of, Head Clerk without looking to the post based roster. It
being not as per the rules any correction thereafter cannot be

assalled‘on that basis. The applicants were wrongly promoted

any correction can be made by the respondents.

i
ke
O
S

|

due reservation to the category of SC/ST was allowed while

issuing |promotion order under restructuring. The respondents
i ] lg-

theilpanel was amended by reverting the ineligible

1
candidates while including the eligible candidates.

| .
appllicants filed the representation before the
vrespond‘ents_an‘d the respondents in terms of the directions issued

by the |Tribunal decided the representation vide order dated

18. The le_arnfed counsel for the respondents further denied that“

st based roster with their reply at Annexure R/1.

l
applicants were also promoted was not as per this roster and,

-9

-}

of seniority without considering.the roster point.

those reserved candidates who were promoted

of their seniority position cannot be considered against

category candidates are to be picked up from the ;bq_ttom and

° fi-T

the reserved pc|‘>int in the roster. To man reserved point, reserved




placed there. Since the panel‘ was not pfepared by taking these
aspects, therefore, it was required to amend the ‘panel to comply |
with the rule p.osition.l The applicants have tried to mix up the
issue| by considering the senior reserved category candidates

whose names were found in the final panel because. of their

seniority position. He further submitted that those -SC/ST

:
H
o
£
s

°-

employees who were promoted because of their seniority are

treateid to be the general category candidates. The applicants

| : : _
cannot base their claim by counting those SC/ST candidates
o | '

i o "égain?st the | quota reserved for them. Therefore, there is no

O
4o illegality in The action of the answering respondents. Mere long
: ' contirﬁuance bh the promotibnal post against the rules is also of no

. [ ! ’

S T ey e oen my anomape e

ol i benef;it'to th!e applicants. Any’ mistake can be corrected at any

| !
stagei by.applying fundamental principles of law. Therefore, the

OA isidevoid Lof merit and it deserves to be dismissed with costs.

1
|
I o
H
|
]
H
!

s
f,
|13
f
i -
&
#

|

.-

20. %The ‘ap1plicant has also filed rejoinder. In the réjoinder also,
| .

!
the efiapplicart has reiterated that the respondents provided

. reser\f/ation at the time of ad hoc promotion and these officials ~

| S A
were |further; allowed regular promotion in higher grade on the

basis of ad hoc service. In the rejoinder, the applicant has more or
less reiterated the points raised in the OA.

21.

!
N
i
]
i
]

Heard the learned counsel for the parties-and perused the:

docuniwents on record. The fact of promotion of the applicar)ts vide
orderidated 15.06.2004 (Annexure A/6) has not been dispute.d~by

the rellspondents. It is also not disputed between the parties that

the cadre of|Office Superintendent Grade II' is of 23 posts. It is

- . .

N
|
|
i
|
|
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© . also not d|spdrpd that the total vacancies that were to be filled up
were 35 as per the calculation at Annexure A/4. Therefore, the

brief controversy is that whether the roster for reservation would |

be applicable|on the basis of 23 cadre post or on.the basis of 35

vacancies which were to be filled up. The res‘;bondents have filed

post béased roster at Annexure R/1 and this post based roster has
l E |
not been disputed by the learned counsel for the applicant.

he Iea’med counsel for the applicant argued that S/Shri

|

Klshan1 Chan d, Ashok Kumar and T.K. Das who belong ' to

22,

R —

reservled category were allowed promotion ag‘ainst Point Nos. b\f‘,
| | |
12 an

d .17 for SC category as per roster maintained by the
réspord‘ents and to support his averments, .he referred to-
Annexure A/11. On the contrary, the learned counsel for the ;
respondents | submitted that they were wrongly shown as

~ promoted agf'inst the reserved quota. In fact they were to be

promoited aslper general seniority in general category. When it
1 .

came |to the knowledge of the respondents, this lapse was

corrected by |the respondents by making partial modification by .

issuing the |order dated 27.04.2010. We have given Hue _
consid}eration ‘to the averments made by the‘ respective parties:\“
and we are of the opinion that the_respondents were at liberty to

- correct the mistake when it came to their notice. Therefore, we

find no irregularity or illegality in the action of the respondents in

issuing the modification order dated 27.04.2010.

23. ltis not disputed that the total posts in the cadre of Office

‘Superintehdewt Grade II are 23. If this cadre strength is taken for




;,‘ei': 11 :

the purpose of reservation thgn there would be 3 posts for SC-and
2 posts of ST. While making selection of 35 vacancies even 3 SC

and |2 ST lvacancies were not filled up by the responde‘nts,}

- certginly this was a lapse on the part of the respondents and in

- our gpinion they can always correct this lapsea.

24. | In the|present case, the;respondents have made selection to
the post of |Office Superintendent Grade II for 35 vacancies, thev

calculation of the vacancies have been given at Annexure A/4.

v 25. ;Since the total posts in the cadre of Office Superintendent

g :
Grade 1I are 23, therefore, we are of the view that at any given

point]; of fime, there cannot be more than 23 Office Superintendent

Gradige IT working. Out of the 35 vacancies,_S vacancies are

again;st the linked vacancies as against the upgraded posts and 8

'vacarpcies are against the anticipated vacancies in the higher

grade. We are of the view that when all the 23 posts of Officé '
| .

Supe!riptendent Grade 1I are"filled up then the reservation would

be applicable on the basis of the poét based roster (Annexure R/1)
P . : ] . N

~and v;/hen out of these 23 employees, some are;promoted due to

-
antici]FJated acancy or for any other reason then the resuktant
i

vacancies are also to be filled up in accordance with the provision

of reservation. Since the 12 additional vacancies were also filled

up vide order dated 15.06.2004 (Annexure A/6) included the
linked vacancies of 5 of upgraded posts and 8 vacancies against

the ahticipated vacancies, therefore, we are of the opinion that

" the roster point would be applicable even to these vacancies so

th‘at at any igiven point of time, the reservation is available to
l _—— - - — e mmme - e . R - - R . e e cee
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;
',T,;SC/ST employc;ees according to the rules. However, it is strange

that the calcuilhation sheet at 'Annexure A/4 shows reservation

B |

4 vacancy- 3 posts of SC and 2 posts for ST employees, even then
2 ' i o .
e why these posts were not filed up when the panel was prepared

L o] |

and issued on iS.O6.2004.

26. TrIe learned counsel for the respondents has stated that the

|
no. reservation roster was applied at that point of

|

d, ther"efore, to correct that mistake a fresh panel hgs
»
provide reservation to the SC/ST employees as per

' been issued to :

i

Y the rules. | |
: |

|
27. Having C(i)nsidered the rival submissions of the parties, we
are of the viewi that the action of the respondents in revising the
panel dated 15.06.2004 to provide reservation to the -SC/ST
candidates according to the provisions of rules is correct and it

does not suffer from any illegality. It is also the policy of the

Government to, provide reservation to the SC/ST in promotion. If

35 persons have been selected by the respondents, they have to

3

apply th{e roste?r on the basis of 35 vacancies so that there is

¢
|

representation c;)f the SC/ST employees at any point of time as per

roster. The resbondents should ensure that the SC/ST candidates

1rding to the post based roster (Annexure R/1). We f

|

find no merit inithe present.OA.
1

| &

are placéd acco

28. Consequently, the OA is dismissed with no order as to costs.
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29. The Reg
i

|
files of OA N

(A.). Rokge)
Member (J)

¥

_
India & Others).

]
N
|

13

istry is directed to place the copy of this order in the
b, 237/2010 (R.S. Khandelwal vs. Union of India &

|
® thersi‘) and OA No. 238/2010 (Ghan Shyam Sharma vs. Union of

(Anil Kumar )
Member (A)
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