CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH, JAIPUR

ORDER SHEET
ORDERS OF THE TRIBUNAL

03.09.2012

OA No. 574/2009

Applicant present in person
Mr. M.D.Agarwal, counsel for respondents

Put up the matter on 11.9.2012.

(ANIL KUMAR) - {JUSTICE K.S.RATHORE)
Admv. Member Judl. Member
R/ |
Woa|sole
Top Wb 5HH[200 0
- nes
— C/OU’“Od ”p«{ aff

o dod
Sg/\)mrf IR WW76W4
5%@@3%"?’“

Lhene™ . .¢ M |
A’WXJ Sl ' ED’M@@\ K-S-Rah Wé}
[ i) Kuomers ‘Member (T

MemledT (A



1

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
JAIPUR BENCH, JAIPUR.

Jaipur, the 11" day of September, 2012

ORIGINAL APPLICATION No. 574/2009

CORAM

HON'BLE MR.JUSTICE K.S.RATHORE, JUDICIAL MEMBER
HON'BLE MR.ANIL KUMAR, ADMINISITRATIVE MEMBER

Smt Geeta Devi vGautam-wife of Shri Nand Kishore Gautam,
aged 66 years, resident of S-24-25, Krishna Marg, Sewar Area,
Bapu Nagar, Jaipur.

... Applicant
(By Advocate : Mr. Narendra Mishra)

Versus

_ 1. Union of India through Secretary, Ministry of Health and
. Family Welfare, New Delhi. ‘
2. National Institute of Ayurveda, Madhao Vilas Jorawar
SinghGate, Amer Road, Jaipur through its Director.
3. President Governing Body, National Institute of Ayurveda
through the Ministry of Health and Family Welfar, New
Delhi. \ v

... Respondents
(By Advocate : Mr. M.D. Agarwal )

ORDER (ORAL)

The applicant has filed this OA thereby claiming. for the
following reliefs:-

“In conspectus of above state of facts, it is prayed
to Hon"ble Tribunal that this Hon’ble Tribunal may very
graciously be pleased to call for and examine the entire
record of the case, accept and allow this Original
Application, and :

o
(a) By an appropriate order or direction, the Point 5.3
of the Schedule-1 of the Ayurveda Service Rules
1982 as made for promotion to the post of Lecturer
may kindly be declared as ultra virus of the
mandates of Article 14 and 16 of the Constitution

of India. :
: Ak Jawrwon



(b)

(c)

(d)

respondent

referred as under:- S o T

By an approprlate order and dlrectlon the action of
the respondents of depriving the: apphcant from
promotion on technical ground may kmdly be
quashed and set aside and-it may be held that the
applicant fulfilled the condition No. 3 of the Column
No. 4 .of Schedule I and further they ‘may be
directed to promote the applicant as Lecturer from
the date when her junior has been promoted with
all consequential service benefits. ;
Respondents may be directed to extend benefit of
selection scale of 8000-13500 and 10000-15200 to
the applicant from the date when juniors have been
extend the said benefit and also to pay interest
thereon @ 18% p.a. from the due date to the date
of actual payment.

Cost of the Original Application may kmdly be
awarded to the appllcant " :
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ms’utute since its mceptlon
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5 Lecturer | 40 ‘For Ayurveda 50% by | Demonstr .| As laid
) e promotion ator cum—, down -
‘1, Degree or | and 50% by chnlcal St in Col.
Diploma in Ayurveda | direct Reglstrar/ I' NO.4
of a recognized | recruitment PhyS|c1an excludi
University/: ’ ' | ng
Statutory  Faculty/ | Item
Board/ Council, etc. | No. 2.
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2. Post ‘Graduate g G
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‘Certificate ‘of at| =~ . R
least two years S

‘duration in

- Ayurveda of a
recognized
University/

Statutory Faculty/
Board/ Council, etc.
or equivalent.

3. Three years
experience as
Demonstrator-cum-
Clinical Registrar/
Tutor in the subject
.concerned.

The aforesaid Rules. make it clear that | the post of
Lecturer are to be ﬂ!led 50% by direct recruntment and 50% by
promotion. Accordlngly, the appllcant should have been “given
promotion to the post of Lecturer but the said beneﬂt has not

been given to the appllcant.‘
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3. In the year 1;992, the,respondents changed the name of

the Chikitsak and Demonstrator as Junior Lecturer whereas
post of such nomenclature was nowhere in any Medlcal and

S
T
t .-
)

Ayurved College.

4. The State Government extended pay scale‘i'o'ﬁ;"ﬁs.éooo—
13500/- to the Chlktsaks in the year 1996 . as per the

recommendations . of the 5th Pay Commlssmn but‘the said

b

benefit too has not been extended to! the appllcant"because

)

nomenclature of that post was changed from Chlktsak to Junlor
Lecturer. The person ]UnlOF to the appllcant havmg Iesser

experience has been given promotlon but the’ aPP,'.'C@nt has-

i :
i
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been denied promotion for no reason nor she}'r‘has been

extended benefit of correct selectlon scale. H | .

lsimar
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5.  The learned counsel"'f'o"'r the applicant furth"er"arg'ued that
the post of Chlktsak has nerther been conS|dered |n Technlcal
Wing nor in Teaching W|ng and under the garb that the name

of feeder post of Lecturer as given in .the;,RuIes is

‘Demonstrator cum Cl|n|caI Registrar/ Tutor’ whereas the
applicant was hoIdlng the post of Physician, she has been

denied promotion.: The - appllcant has. been deprlved ‘from

i
v J '

promotion despite .the fact“_that she;;s havmg nch -experlence

than the junior to her who fvjv,hom pronﬁ'otiOn has been given.

"'i 1|,.',

6. The learned counsel for the . appllcant submltted that

‘ l :
under the ACP, ASS|stant Matron has been given the pay scale

of Rs.8000- 13500/ upon completlon of 12 years as f|rst ACP

and thereafter Rs. 10000 15200/ on second ACP whereas the

applicant as Junlor Lecturer has been given che «scale of

i
|-.

Rs.7450-11500/- as ﬂrst ACP and Rs 7500 12000/ as second

ACP. She has been deprlved all the benefits of the 5th Pay

Commission and equrvalent ACP because nomenclature of her

o1

post was changed from PhyS|C|an to that of Junior Lecturer
ffl - ‘l

7. The learned cou'nisel for the appllcant argued “that

,I .t,.'

promotion and selectlon scale for the post of’ Lecturer |s the
legal and fundamental nght of the appllcant as such the* actlon

of the respondents is. agalnst the fundamental rlghts granted

l

under Articie 14 & 16 of the Constltutlon of Indla o
“.n ';.:' '

8. He further argued that P0|nt No 3 of Sr No 5 of the

Schedule-1 appended wrth the Natlonal Instltute of Ayurveda

ot



Service Rules 1982 is ultra:'virus and is colorable exercise of

powers because in the sald-Polnt eligibility for promotion't'o‘ the
post of Lecturer is -given as 3 years ~expefrl!e.nc'el as
Demonstrator cum Clinical Registrar/ Tutor .in the 1‘su;bject

concerned and no provisionf'_;for giving promotion to the’persons

like applicant Who. posse's‘ses the requisite experience as

‘Physician’ instead of ‘Tutor has been made in th|s Pomt of the
Rules. The grievance of the appllcant is that her post ‘Chlktsak’
has not been conS|dered |n Technlcal ng and further under

the garb of aforesald nomenclature she has been deprlved

from promotlon to the post of Lecturer Thus the’ sald Part 3 of
. .'-:,1 1|

point No. 5 of the Schedule I appended ‘with the Rules l1982

P

! AR R ’ N N

i g -l‘:‘;l‘!’ ‘w":-
9. ‘On the other hand‘-'learned counsel for the ‘respondents

argued that for promotlon on ‘the post of Lecturer three years
l

experience as Demonstrator cum Cl|n|cal Reglstrar/ Tutor in

the subject concerned |s reqwred whlle the appllcant was

.'4l

holding the post of Physraan Therefore she was not quallfled
to be promoted as Lecturer under the Natlonal In |tute of
Ayurveda Services Rules 1982 Subsequently, the post of

Demonstrator cum Cllnlcal Reglstrar and PhySlClan have been

re-designated as Junlor;Lecturer with effect frorn._=2;§.l,‘0,5.1992

with the revision of pa

"scale. If the applicant:-had. any




objection regarding change of nomenclature of the post{ she
ought to have challenged the change of nomenclature at the
relevant t|me In fact the appllcant has already retlred from

service of the Inst|tute on 31.07.2003 on superannuatlon of
S : .

retirement age. Lo
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10. He further argued that the quallﬁcatlon of the appllcant

was not recognized by the University of RaJasthan for
i T ‘
admission in PG Course hence the perm|55|on was not granted

to the applicant, whlch was made clear to the appllcant at the

relevant time. S o ST

i
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was“extended to the Chllgltsal

year 1996 as per. the"

Commission, learned counsel for the respondents ‘argued that

‘ -
l' ‘”l

this pay scale was aIlowed by the Department of. Ayush to the

Physician of the Department but smce the. appllcant was

» l

working on the post of Junlor Lecturer at that t|me therefore

this benefit was not extended to her as she was not entltled for

g E ” . :
! el

the same and the Department of Ayush did not permlt the

same. There is no relevancy Wlth the pay scales of the State
Government of RaJasthan smce the Instltute is an autonomous

body under the Governme}nt of Indla

?, ‘
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of Demonstrator cum Cllnlcal Reglstrar ‘was teac il
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therefore, the post of Physncnan was not klncluded |n the! feeder
cadre for promotion. As stated earlier, in the year 1992 the
post of Physician, Demonstrator cum Clinical Regvlstlrarlwlas re-
designated as Junior Lecturer with the revision of pay scales,
the applicant was not pronﬁoted and she was not‘_having the

minimum qualification for the same.
. ' [ .

13. He further argued that in the year 1996-97, the Service

Rules of the Institute were amended and the post of LeCturer is

to be filled 100% by dlrect recrwtment havmg PG quallﬂcatlon
in the subject concerned Therefore, | after 1996 97 ‘the

applicant could not be promoted as Lecturer The apphcant has

i

wrongly mentloned that Rs 8000 13500/ is a selectlon scale

In fact, it is the pay scale of Lecturer and admlttedly, she was

‘lnr““ »1,,

not a Lecturer and hence she could not be glven that scale 3
14.  With regard to the ayerments of the applic‘alnt ‘Erefo!arding
the ACP Scheme, the Iearned counsel for the respondents
argued that scale of flrst and second upgradatlon under ACP
Scheme have been adopted as mentloned in Annexure i—II of
OM dated 09.08.1999, W’hlle the post of ASS|stant Matron have
promotional post in the pay scale of Rs. 8000 13500/ hence

first upgradation in the scale of 8000- 13500/ and second

“upgradation in the scale Iofy Rs.lOOOO-lSZOO/TX," have ; _Ibeen

i

adopted. Therefore, it is not ‘correct to say thatthe’_‘payq' scale
of the applicant has been Wrongly fixed or paid.j‘In.‘[:f'a_cjt-, she
was paid the pay scale for”which she was entitled.as,'_per the

rules. | . MJ/M
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16. The appllcant has also lflled thej re;om“der

! m

For promotion to the post of LectUrer three years experlence

‘,!’ i :y :

as Demonstrator cum CI|n|caI Reg|strar/ Tutor |n the subJect

el

concerned was essentlal but smce the apphcant was worklng on

the post of PhyS|C|an therefore, ?Zhe“ "



- \...

learned counsel for the respondents, the'post of b'h.yslc.ian was
clinical post while the post of [’).em;onstratolr cum Iv Clinical
Registrar was teaching 'post and, therefore",:; the" post of
Physician was not lncluded in the feeder cadre ’of:promotlon
We have carefully gone through the Natlonal Instltute of
Ayurveda Service Rules 1982 and we are conV|nced w1th the
averment made by the learned counsel for the"_respondents
that since the appllicant was holding"the post .o'f:»vPhy‘sician,
therefore, as per rules, she‘\:/vas not entltled for pronjotlon to
the post of Lecturer and "therefore the Iac\tion of the
respondents in not promotmg the appllcant to the post of

Lecturer is not arb|trary or agalnst the rules

18. In 1996-97, Natlonal Instltute Servnce RuleSlwere

l

amended and the post of Lecturer |s to be f|lled up 100% by

direct recruntment havmg PG quallflcatlon ln the"'subJect
'l. ‘. u‘

concerned. Therefore after 1996 97 the appllcant could not

’ :

be promoted as Lecturer and also she was not »havmg

educational quallflcatlon for the post of Lecturer Therefore we

do not find any lnflrmlty/lrregularlty in the actlon of the

l‘.,

respondents in not promotlng the appllcant to the post of
Lecturer.

19.  With regard to the submission vo'f::’the; .learned".__\counlsel for
the applicant that the applicant was not giVen ‘c0rrect ACP
Whlle the Assistant Matron have been glven the f|rst ACP ll’l the

pay scale of Rs. 8000 13500/ and second upgradat|on |n the

e lll,:
e

pay scale of Rs. 10000 15200/ The appllcant haw’been glven
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first financial upgradatlon in the scale of Rs 7450 '1; '500/ and

second ACP in the pay scale of Rs 7500 12000/—‘{,. ‘.‘In this

regard, the learned counsel for the respondents have made it

clear that the scale of first and second ,upgradatloni “vunde.r ACP
have been adopted as mentioned i.n /annexure—I;I"'o;'f"éM dated
09.08.1999. The post of Assistant lVlatron. has a "pro‘nﬁotional
post ln the scale of Rs.8000-13500/-. Hence flrst'up'vgradatlon
for Assistant Matron was in the pay scale of Rs. 80'00—’i3500/—
and second upgradation was in the scale of Rs. 10000 15200/—

On the other hand, the appllcant dld not have any-promot|onal

20. ' With regard to the request of the appllcant o 'declare

point No. 3 of sr. No. 5 of Schedule I appe'nded:m.WIth the

{

National Instltute of Ayurveda Serwce Rules "1982 1as’ ultra

.‘1 ll‘

virus and colourable exercise of power is concerned we are of
L. .] . r,”x

the opinion that the appllcant has falled to. prove any reason as

to why this prowsron be declared as ultra vrrus The appllcant
l

could not be promoted from the post of PhyS|C|an to Lecturer

because under the Servrce Rules, the post of PhyS|C|an was not
lncluded as a feeder cadre for promotlon to Lecturer‘ Itl is for

the Rule maklng authorlty to dec1de what quallflcatlon and

A %LJ/W
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experience are required for a partlcular post to be i illed. We

are not convinced that the prowsnon of Pomt No 3 of Sr< No. 5
of Schedule-I appended with the Natlonal Institute of Ayurveda
Service Rules, 1982 are either ultra virus or in. IncOIorable
exercise of power by the respondénts. They are notf‘ Vic;'lative of
Articles 14 & 16 of the Constitution of India‘. Thereforé, we are
of the view that these provisions cénnot be decl.a:fed és ultra
virus.: | |

21. Thus looking from any angle, the applicarit |snot entitled

to any relief by this'|Tribunal.

22. Consequently the OA being 'bef‘,reft of merit 'is Ifd_’i"shﬁ_issed
‘ R A A Y !

with no order as to costs. S
- T RRLTIY
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Anilikitmon . [4 S e
(Anil Kumar) 4 (Justice K S Rathore)
Member (A) B Meﬁmber ,(.J)



