%

NOTES OF THE REGISTRY

ORDERS OF THE TRIBUNAL

g,

\4.\ 2 09

i) byl Covnedd dn hblod
H@v‘ meeJCo\m,&J%\’\ Ha -

~hhort

Feor He NCahora Acﬁ?ﬂ‘\‘fj
/.g_,%:_gmab\AL OF ot togllad, MO 27




IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
JAIPUR BENCH

JAIPUR, this the 4'h day of December, 2009

" ORIGINAL APPLICATION No.469/2009
With MA No.314/2009

CORAM:
HON'BLE MR.M.L.CHAUHAN, MEMBER {JUDICIAL)
HON'BLE MR. B.L.KHATRI, MEMBER (ADMINISTRATIVE)

Mahesh Chand Joshi

s/o Shri Bhawani Shankar Joshi,
r/o 197, Mahatma Gandhi Nagar,
DCM, Aimer Road, Jaipur

.. Applicant
(By Advocate: Mr. Vinod Goyal)

Versus
1. Union of India,
through General Manager,
North Western Railway, Jaipur

2. Divisional Railway Manager,
North Western Railway, Jaipur

... Respondent

(By Advocate: ...\

ORD ER(ORAL)

The applicant while working as Chief Trains Examiner (CTXR),
Jaipur was directed to undergo periodical medical test vide order

dated 15.7.1992 and for that purpose prescribed form duly filled in
lpe, |
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was issued by the Divisibnol Mechanical Engineer. It appears Thcf
the applicant did not appear in the medical test and subsequently
vide ‘order dated 24.8.1992, the opblicon’r was forbidden and not
allowed to join duty till he passes the medicol examination ond
deposit  fithess certificate purs‘uon’r to medical mémo dd‘red
]5.7;1992. Thereéﬁer the applicant retired on s'uperonnooﬂon on

31.5.1993. The grievance of the opplicdn’f in this OA is that medical

_rhemo dated 15.7.1992 whereby the applicant was asked to

“undergo medical test and order dated 24.8.1992 by which the

applicant was forbidden to pérform duty were not justified at all, as
the applicanf has attained the age of 57 years orj the relevant date
and as per Medical Manual, medical _Tes’r of @ person who has
attained 57 years of age, is not required. The applicant in this OA
has prayed that the period of absence fr’ofn 17.7.1992 to 31.5.1993
be treated as du’fy..for all purposes including pay and allowances,
pension and other benefits etc. and ‘also that the applicant be
promoted to the Higher scale of Rs. 2375-3500 w.e.f. 25.9.1991 when -
persohs junior to the opplicdnf were granted regular promotion. It is
on the basis of these facts, the applicant has filed this OA.

It may also be stated that the applicant has made a grievance

regarding this osb’ecf by his representation dated 10.4.2003 which

- was also rejected by the authorities vide order dated 10‘6.2003.'11‘ is

4,
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these orders which are under challenge in this OA.
Alongwith this OA, the applicant has also filed a Misc.
Application No0.314/2009 for condonation of delay. In this

application, the qbpl]com has not explained any delay prior o the
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year 2006. It Hos been stated that ﬁe has filed OA No. 460/2006
before this Tribunal which was disposed of vide order dated
]5.10.2008. Thereafter the applicant submitted representation
dated 15.12.2008 in Pension .Adalat held by the Divisional Railway
monogef, Jaipur on 15.12.2008. According to the applicant, he has .
not received any reply from the Pension Adalat upto 15.7.2009, |
Thereforé; this OA was préferred. In this application the applicant
has stated that Rule 1018 and 1907 of the IREM prescribe periodical
medicoli examination ’{esf of B-1 medical category staff at the age
of 45 years, to which the opplicqn’r belongs. Thus, the order dated
15.7.1§92 after he attained Tﬁe age of 57 years is in violation of the
ofore’soi& pro?isibns and was in\./olid in the eyes of law. Accérding to
the applicant, it was @ case of hostile discrimination and the
respondents  cannot stop the applicant in  arbitrary and
discriminotory manner, as such, the delay in fiing the OA may be
condoned.
3. Wex hov.e heard the leamed couﬁsel for the applicant at
admission stage. We are of the view that the: applicant has not
made out a case for condonation of delay. As can be seen from
the facts stated above, admittedly, the applicant belongs to B-1
medical category to which éoTegory periodical  medical
examination is prescribed under-Rule 1018 and 1907 of the Indian
" Railway Estabalishment Manual (IREM). Pursuant fo such provision,
vide impugned proforma dated 15.7.1992', the applicant was
direcféd to present himself for periodical medical examination to

the Chief Medical Superintendent. When the applicant had not



_produced the medical fitness certificate pursuant to the order

ddfed 15.7.1992, he was restrained from joining the duty fill he
obtains the medical cerfificate from the prescribed authority vide
letter dated 24.8.1992. Thus, Couse'of action in favour of the
applicant has accrued firstly on 15.7.1992 when he was asked to

appear before the authorized medical officer for periodical

medical examination and subsequently on 24.8.1992 when he was

restrained from perfdrming the duty. It is admitted fact that the
applicant has retired on superannuation on 31.5.1993 and the fact
remains Th-cf he has no’r» performed duty w.ef. 17.7.1992 to
31.5.1993. Thus, the authority has not treated the aforesaid period
for the purpose of pay and allowances and for retiral benefits.
According to us,' the Oppiicom has got no legal right to claim the
ofores'oid period as duty period especially when he has not
perforrﬁed duty during the aforesaid period and also that the
applicant has ndt made any grievance with regard to the aforesaid

two orders till his retirement. Even if it was h-o’r permissible for the

respondents to send ’-rhe_} applicant for periodical medical

"Lq/
:

examination in terms of the provisions contained in Rule 1018
and 1907 of IREM C'ts-con’rended by the applicant, the foéfs remain
that the applicant has occeb’red these orders ‘qhd without raising
any grievance ol.lowed himself to retire on superoanoﬁon w.e.f.
31.5.1993. In- case the applicant was aggrieved by the order
Ann.A/1, it was permissible for him to raise such grievance at the -
relevant time. Further from the material placed on record, it is

evident that the Opplicdm raised such grievance only oﬁér a lapse
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of about 10 years When he made representation dated 10.4.2003 -
which was rejected by the rAespon'den’rs vide order dated 10.6.2003
whereby the applicant was informed that he ‘has not pérformed
duty w.elf. 17.7.1992 to 31.5.1993 . when hé refired on
superqnnudﬁon and, as such, he is not entitled for promotion in the

scale of Rs. 2375-3500 pursuant to cancellation of chargesheet

" dated 24.8.1992. 1t has further been specifically stated that his

representation regarding grievanc‘e of-sending him for periodical
medical examination 0% the age of 57 years contfrary 1o the
provisions contained in the Medical Manual Tho"r periodical medical
check-up can be undertaken till the ogé of -55 years, such
grievance cannot be entertained ofTef alapse of' 10 years.

4. Théreoﬁer the applicant did not pursue Tﬁe matter fill the
year 2006.when‘ he hovs fled OA No0.460/2006 whereby he has
requested for promotion in the grade of Rs. 2375-3500 ol'on.gwi’rh
condonation of delay, as according 'To the applicant, the order of
moj<‘>r penalty was recalled vide order dated 24.8.1992. Cqby of the
order dotéd 15th October, 200.8"in OA No0.460/2006 has been
‘ploced on record as-Ann.A/3. As can be seen from Para-2 of this
order, it has been noticed by the Tribunal that the applicant had
retired on 31.5.1993 whereas the OA has been filed ofTer-o lapse ofl
13 years after the date of retirement. In ponrq—3, it has been stated
that ‘after heoring the parties, Thé opplicaﬁf wants to withdraw the
OA és‘ Ihé will raise his grievonce before the departmental

authorities. It was under these circumstances that the applicant was

- permitted ’ro' withdraw The_OA wifh‘liber_Ty reserved to him to agitate



| the matter before the deporfmenfal authorities. Thus, this Tribunal
has not mOd.e any observation on merit and the applicant was
permiﬁéd to withdrow the OA when specific request was made
that he wants to ventilate his grievohce before the departmental
authorities. Thi's Tr’ibunol was conscious of the foc-T that the OA wds
filed after a lapse of 13 years and no direction can be given 1o the
departmental authorities to decide representation to be filed by the
applicant regarding his stale claim. |
5. Be that as it may, the OA No.460/20-06 was decided on 15h
October, 2008 and now the applicant has filed this _OA alongwith
opplicoﬂoh for condonation of delay. As already stated above,
the applicant has not explained any delay Tilll fili~ng of earlier OA in
the year 2006 when c.ouse’ of action” admittedly Hos arisen on
15.7.199‘2 when the applicant wosldirecfe.d to present himself for
periodical medical exominofibn before the Chie.f Medicql
Superintendent, Jaipur and subsequently vide order dated
24.8.1992, whereby the applicant was opprised A’rhof he will be
taken on duh‘/ after submission of medical fitness certificate
pursuant to order ddted 15.7.1992. The applicant accepted these
orders cma did not make any grievance to the authorities régarding
freating the period w.e f. 17.7.1992 to 31 .'5.1993 o.s-dufy period and
also regording His. promotion in the higher scale of Rs. 2375-3500
from the date when such promotion was granted to the so called
junior to the applicant consequent upbn cancellation of major
penalty chargesheet on 24.8.1992. Such grievance was made for

the first time vide his representation dated 10.4.2003, as can be

.’



seen from Ann.A/2 and the said representation of the applicant
wosoléo rejected on 10.6.2003 on the grouhd as stated above. The
applicant hds .noT givenqny explanation as to why-he has not
ventilated his grievance at the relevant time and why he slept over
the matter for a long period of 10 years.

6. - That apart, the opplic‘om-hos also not challenged validity of
the order dated 10.6.2003 (Ann.A/3) whéreby his representation
regarding promotion in the higher scale of Rs. 2375-3500 and also
not freating the period w.e.f. 17.7.1992 to 31.5.1993 as period spent
on duty for all purposes till the year 2006 i.e. for a period.of about 13
vears and it was only in the year 2006 he filed OA which OA
olongwi’rh application for cbndonoﬂ'on of delay was also withdrawn
by the applicant on 150 October, 2008. Thus, the explanation
submih‘éd by The opblicorﬂ’r after 2006 i.e. fiing of the OA and
withdrawal- of his application. on 15" October, 2008 cannot
constitute a sufficient cause for the purpose of delay when éouse of -
action has arisen in the year 1992. Thus, oécording to us, even if the
applicant has got some case on merit, he is not enfiﬂed to any relief
on his own act and conduct and on account of unexploined delay
of 17 years.

7. . The matter on this point is no longer res—in’regr-o. At this stage,

we wish to refer to the judgment of the Apex Court in the case of

C.Jocob vs. Director of Geology and Mining and Anothers,  (2008) 2
SCC (L&S) 261 whereby the Apex Court has held that court should
not give direction to the department to consider stale claim. The

Apex Court further held that it is permissible for the department to

g .



reject the stale claim of a pekson on the ground of delay alone
without examining it on merit. It h'os further bee_n held Thof'reply
given to the individual does not give right to fresh cause of action
and jural reloﬂonship. As can be seen from Ann.A/2, the claim of
the applicant has been rej'ec’red by the department vide order
dated 10.6.2003 which ié in conformity with the decision taken by
the Apex Court in the case of C.Jacob (sUpro).

8. Thus, for the foregoing reasons, we are of the view that the
applicant has not made out a cause for condonation of delay as
he ths not expld]ned the delay for the period w.e.f. 1992 when
cause of action has arisen in favour of the applicant till the year
2006 and even the explanation after filing of OA No0.460/2006
before this Tribunal fill the same was withdrawn on 15.10.2008 and
thereafter representation made to the Pension Adalat on 15.12.2008
does Vnof constitute sufffcient cause for condonation of delay and
such explanation will no’T"%%v?reugh cause of action and filing of OA
and withdrawal of the same will not give rise to fresh cause of
action to the opblicom. |

9. For the foregoing reasons, we are o the view that Misc.
Appl-icaﬂon No.3l4/2009 for condonoﬂon of delay is required to be
rejected, which is accordingly rejected. Since the Misc. Applciation
- for condonation o-f delay is rejected, as ;uch, the OAis dismissed as

barred by limitation with no order as to costs.

(B.L.J%I—{ATRI) _ _ - (M.L.CHAUHAN)
Admv. Member Jud!. Member



