.‘IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
JAIPUR BENCH

JAIPUR, this the 6t day of August, 2010

Original Application No. 436/2009
CORAM:

HON'BLE MR. M.L.CHAUHAN, MEMBER (JUDL.)

Shri Jolly M.Robinson

s/o Shri N.Robinson,

r/o Indra Colony, Ramble Rocxd
Christian Gunj, Ajmer,

last employed on the post of Khaliasi,
In North Western Railway
(Carnoge Department); A}mer D|V|$|on
Ajmer, Rajasthan :
.. Applicant

(By Advocate: Shri Shiv Kurmar) '
Versus

- 1. Union of India, .
through General Manager,
North Western Rollwcxy
.JCIIpUF

2. Depu'ty Chief Elechlcol Englneer
Railway Power House .
Nasirabad Road, '

Ajmer Division, A
North Western Rculwcy
Ajmer.

.. Respondenis”
(By Advocate: Ms. Senal Singh, proxy counsel for Shri Alok Garg)

ORDER (ORAL)

This is second round ‘df. ljﬁgoﬁori. Earlier the applicant has filed

" OA No0.229/2007 whereby the applicant has pquéd that

'\‘-,_%/ :
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' respondents may be 'diree‘ted' to grant .pension,- grafuh‘y and other .

.pe.nsionary benefits "ro -rhe" applican’r w.e:f. 6.r2.1996 alongwifh

-' arrears. and m’reresf The s‘ayld OA was dlsposed of by this Trrbunai’v

vide order da’red 19“‘ February 2009 At this s’rage if W|II be useful to
quoia\Para-S of the order, whrch reads as Under:'-

“I have heara ’rhe l,ea;rhea counsel 'for the par’ries and perused

- the record. | find ‘that cause of action in favour of the
applrcani had arlsen in the year 1996 and he has filed the

present OA in the year 2007. He has also not moved any

application for condonation of delay. The -applicant- also
could not file any specific order -of the competent authority
-refusing for entertaining his claim. | also find that the applicant
has straightway approached this Tribunal without exhausting
any departmental remedy. In the circumstances, without
going into the merit of the case, it is considered necessary to-
~direct the applicant. to' submit a self contained representation
o respondent No.2 within d perlod of -one month from today
~and in case the-said represenrahon is filed within the specified
perlod respondent No.2 is directed to decrde the same as

_per tules on the subjecr within a perlod of three months from. -~

the date of receipt ’fhereof However, the applicant will be at

liberty to approach this Tribunal again,.if he feels aggrreved

by the order to be passed on his represeni‘a’non :
3. Pursuant fo the opservaripns made By _this. T:ribunal, e
Teitmsixatl, as auo’red abov'e "rhe applican’r 'made a represen’raﬁon
da’rea 17.3. 2009 (Ann. A/é) whereby ’rhe applicant: has taken |
.additional plea that he was drscharged from service w.e.f. 6 12. 1996
on medically inhcapaci‘ra:refq g’lround,/ and illne;s was beyond his
eontral. Thue, willful or unau’rhorlzed db.senc"e- ought to have been
re-gularized by ‘granﬁng’ I’eaye or exfraorainary leave on'medicali
grouhd as per rures; It is ,flurr‘her sra’red'rha’r the per_ioa in whiph the
appliéan'i’lhas _faken freafhjenr cannot be treated as uhaurhorizea '
abser\ce and ’rhe‘ said peripd should hav_e"been‘coun’red qualifying‘

service for the purpose of pension after granting leave or
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7 ex’rrdc}rAdin-ory- Ieﬁv.e on medical Qround. I’r. is further S’rdted fhdf if if
was nof possible..for,’rhe respondents to adjust the appliccnf cgoinsf
any post, he'co_uld have -been kept on supernumerary post until a |

_'suifcblé post, so that he cou.ld have comble’red mi;ximum qualifying
service for grant of Apensibn in view of .’fhe-provisions contained in
Per;sons with Disabilities (Edual opportunities, Protection of Righis
-gnd Full Participation) Ac{,‘ 1985. But no'. suc.:h. effort has been made
in this regard by' the .reép‘ond'en’rs. The said represe.n’rc.ﬂio'n of the
qbp_liconf wdas reje;’red by the respoﬁdem‘s. vide impugnéd oraer
~drofed 20.8.2009 (Ann._A‘/']).‘whereby_i’r‘ ﬁos been ﬁfcﬁed that his -
absence \_N.e?f._ 19.9.89 to ,;2,4'8'1995 and 9.12.1995 Afo 6.12.1996
éxcép’r the period from25895 ’rlo: 8.]2.1995 When_ ’rhe cppliccnf Has |
‘Unde'rgone médiécl checkup cannoi‘- be treated as Exfraordi_nary

: Leav'e.. It is also stated ’rhc’r the period from_25.8.95 to 8.12.1995 has

o o‘lr'e'cxdy been included .in_l’fhé,q.uallifying servfcé and after including

.1his period the fotél q:u:.qu‘fy.i'n:g ,serv'ice éomes to 3 years, 9 mon’rh

'ond'21 2 days as .such"_,”rhé gppliccn’r has not completed 10 years
serviéé for the-purp_ose‘, é,f pénsion.' It is this order which.is under
challenge in this OA arid the apblicant has prayed that this érder
dc’réd 20.8.2009‘be»quoshed ond.the re;poﬁden’ré be directed to

"reglulorizke the périOd frqm 19‘.9.89 ’rlo.24.8.95 and 9.12.95 to 6.12.96
during which fﬁé opﬁliqdnf Hos taken medicg’] tfreatment by -
-»g'rcmﬁng Extraordinary :,Lgove on medical* ground. and 4c1f’rer |

L Aregul.qrizing, ’fhe same _sh.lcj‘al"p'ld" be Af-recﬁed as qualifying service for -

the p'urpose of pe’nsion'."HL is further prayed that the respondents may
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be direcfe‘d to 'grdm‘ pension and other pensior).cxry benefits to fhé
applicant with all c?or;seque‘nﬁol benefifs;
4. The relevant facts, vyhich cre- necessary for the purpose of
decision of this case, ﬁoy now be 'no’riced.l Thé applicant ;vas
"iniﬁally appointed as lC.Z‘asucl Khallasi on 14.‘11.79 in the -Norfh
- Western Railway, Ajmér ».;Divisi.c.m. .H'o_wever, his services were
-regvuloriz‘re'd on 12.8.1983! The applicant got infection in his eye cm_d
thué absented ‘from dui‘y' vw.e.f. | 19.9.1989 till 6.12.96 When the
applicant was disc‘ﬁcrged from sefvicé on the basis of opinioh given 3
by the Medical ,Boarc-i"rq’vr’he effect that applicant was blind froh
both the éy_es and recommended thd’r applicant sh.ould bé given a
jo-b in hondiccppéd qzuo?r'q;A.However, subsequently the‘ applicant
was dischdrged fr‘ommslvélr‘\“/‘ié,e. w.e.f. 6.12.1996, 'as dccbrding to i’he.
r'esponden’rs, nofposj .,wgs;:dvqilcblé in Ajmer Div'ision or in the
Workshop Unit where ;rhie ;appliconf‘could_hove been adjusted by
givan aIternatiVé pqst,v:_;‘(}—:‘vlen fhough an order dated 7.3.96 was
passed by the divvis'i'o‘n.csl'i‘I%:uihori’ries thereby observing that in case
any post is quilcble cl>rA‘:.\'/oc”onf .in ’rhé aepcrtmenf. on which ’rh_e"
' cbplican’r _coQId have belén c:djusiéd, information fo this effect be
- ‘sent to the division. |
5. VNo’rice of 1hisqppkli.}c'g.1'ion_ was, gii(en to the réspondenfs. The .
facts as stated -ob'ov_e, h.o\;e .no'r_ been-dispu’red by the reépondenfs'.
The ‘responden’rs ‘}-mve jg;fifi,ed the irﬁpugned order dated 20.8.2009
whereby the o.pp‘lianf wqé informed that he has nof completed 10
years' dﬁclifying sefvic\e C‘sz qualifying sér_vic;e of the applicant IS 3.

years, 9 months and 21 Y. days, as such, pension cannot be granted
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to the applicant. The respondents have fuﬁhe’r stated that in view of
the p.r<'>vi§ioris c.ohfc:ine‘d': under Rblé 18 'éf the Railway-.Se-rvices
(Pension) Rulés, 1993 q‘u"ov'llifying, service for receiving bensioh for an
.empléyee dischorges/re’rire& onrgrovunds of medicadal incop_acifo’red
is ten yedrs. Thus, the c;ppli,ccmt is not entitted to any relief. The
respondents have sfd’red"r'hgf there is no rule to consider the period
of unauthorized qbsencé'as Extrqbrdinory Leave. Thus, acc_ord'ing to
‘rﬁg réspondénfs, there is .noj'li-nlf,irmify in the impugned ordér‘cnd the
applicant i§ r_ﬂo.’r entitled to a‘ny relief.
6. . 1 héve heqrd fhé“lela,.gr!péd cou,'nsel for the parties and gone
through the material plcced‘on record. | am of ’rhe--vic.—zw that the
-opplicont'is not entii’lc:aq‘h:’f-‘o;,or-iy relief for more than one reason.
‘Adm'i’r’redly-, the qupljcgr:\‘f,"ré}ﬁained absgnt from 19.9.89 to 24.8.95
“and 9.12.95 fo 6121996'When he Qos dischdrged from service
except for the pﬁéri’bd from 25895 to 8.]2.1995 during»‘which periqd
fhé applicant oppeqre,c;:v'be;fo‘r'e. 'f'h(e Medicdl Board for medical
-check-up pursuo.p'i" tofhe é_r@er péss"ed .by -the_ avthorities. The
applicant ‘Hqs( no,fv rcusedcxny érievcnce at the relevant ﬁme
.regarding reg’qlor_izaﬁo.nj‘c%,fv'}"\.i"vs;’selrvicé, for the aforesaid period of
o5sence which is abo..u:’r 7 yedrs |e frém ’rhé year 1'989 _oﬁwqr’dé fill
1996. In any case, Ifhe éppliéqn‘r could have raised such grievance
before the cuthor'i’r:ies at léqsf in the ye_o-r' 1996 when service of the
applicant: wds- disc‘;ho_;gledll and no pensioﬁ was paid to the -,
applicant. It is in the year 2007, “the ‘appncén& has filed OA
4No.2:29/07"rhereby prcyihg ‘f;c_;r grdnt of pensionary benefits. Even. |n

this OA, the applicant has not made out any grievance regarding



regularization of the Gforesoid.period of obsence.AThe grievance of
the apéliéaﬁ’r was that he'*is-enﬁﬂ_.ed ’rb inyqlid pension. This Tribunal
.i.n the earlier OA in Porjla‘—,_ 5 rellev.dn’f.por-ﬁon of which has been
reproduced obov_e,'h_os ob;eryed ~.’rhc,1"r cause of oc’riqn in favour of
f_he apbliccnt has qr,ivsén m the year 1996 whereas the OA was filed‘
in the year 2007 wi_tHou’r' any dapplication fér condoncﬁon of dela;/.
Under these ci,rcum.sfd‘nc.es,l ﬁ was not permissible for this Trjbundl fb

allow the applicant ’ro'm,qk'e fresh representation within a period of

- one month and to direct the respondent No.2 to decide

representation bf the dp':p.lig:‘qn’r in the light of the law laid down by

the Abex Court in the &:qs_q of C.Jacob vs. Director of Geology and

-Mining, (2008) 2 SCC (L&S.).?é] whereby the Apex Court has held

| that court should be circqm%,pe;;t in issuing direction to consider the

stale claim as it ultimately leadsto consideration of case on merits

at. subseq>uent states Qvf‘llli‘f‘ig;qtion as if the cause of action stood

;évived dué to f;reéh cofnvsi:‘cii;g‘;[a’rion.- Thg Apex Court further in 'Porczy 11
has »helc:_i ’rhcx;r wheh _q.;d'i;rcl_—:l-‘c’r'ion iS'issuea by a 'cou,rf/i(ibunal to
consider or d:écl wi‘i'h' the "r;presenfqﬁon, the di(ecfee examined the
matter on m‘fe'r}ii'ls‘bei"ng‘} lul'r:)clrzler the impression -‘rhcﬁ failure to do so.
may amou‘n’r‘fo. disébediéééé. When an order is passed considering
.dnd rejepﬁng the- claim’ : or | represénfoﬁon,l in compliance wi:’rh
direction of the court orfhle tribunal, such an order does not reviye
the sfqle.clcir.n, nor qmqurj;’r‘:to ‘some kind of ‘acknowledgement ofhc
jural -relc’rionship.fro give,‘ :réilsxf;é_ to a fresh cause of cé:ﬁon. Thus, in view

of what has been sfc:’red' vobo'v_e, the grievoncé of the applicant as.

projeci‘ed in this OA régérding treating the aforesaid period of



absent of_aqu'r 7 years as Ieéve ‘or Ex’rrc:ord»inory Leave on medical
-ground Which griévqnce h:cs'_been\ raised by the applicant for the
first fime vidé represénfcﬁpn dated 17.3.200§ after a period of about
: ]‘-3 years that foo at the ir%g’rgln‘ce chrdirecfion give-n by ’rhis‘ Tribunal to
filé fresh ‘reﬂpre'sen’rc’r.ion cdnné’r be entfertained in'fﬁe light of the Iqw
laid do_ysin'b-y the Apex Coq'r.f in the case of C.Jacob (supra) cmd'i'-he
OA is liable to the rejected on fhi.s grou‘n'd ’dlone.

7. \ Even on merit, ’rhe ;‘cllppliccln’f' Hds not nlncdé out a case for
grant of relief.‘AdmiHedIy'/I,‘:jhe cjualif.ying service of the cpplicqrﬁ
was 3 yedrs, 9 mé'.nth‘s andyﬂ A days v;/hich_clso include the periqd
w.e.f_. 25l.8.95 to 81295v<hen ’vr‘he cpplli-ccmf has Qnde'rgone_ me.dicaln
cHeAck-Up. The appllcc;nf femoined unc‘u’rhorised.ly: obseﬁf o
_convﬁnuolus-ly .w.e_'.%.[_ 19989’r|ll he was dischcrgéd fron;l serviqe on
' 6.12.199'6, pracﬁcl:‘c‘:ll.y ff_o"rt::‘o :pe_ﬁ_bdj of 7 years except for the pe-r.io-c‘i
W.e.f. 25.8.95 to 812]995 Iy‘-r-_.is not in dispufe that cluionf the .
applicant f,or ‘Vpe'rlw:silo_nar_:)l/f‘llb:ééefifs hés to be decided in téfms of .

Railway Se‘rivic‘:es (:,IPensio'n::) Rple_s, 1993. Rule 3(22) defines qualifying

1 R

service "r.o r{qeén sélrvice_,rei\;dered while on dlui'y or otherwise which
shall be fckeh into GC.COEIUIVTI}'TV vfor' the purpose of pen;ion and gro’ruify
" admissible Lmder fhes_:ellfbles‘. Rule 14 deals with ’rHé period which
"sihcll not be:-’fre'cx’red ',Q,S.j;sjef\’ié.e for the purpose of pensionary
beneﬁts which f.i'nier-qli,q I"lprovi-des ;rhaf period of .unquihorizei'ld
absence in cgn’rinucﬁpn:;cv)"f_igpfhorized joining fime or in con’rinuaﬂén '
of oAu’rh‘orized' lédve of :qbs}enc‘:e fread as overstay shall noi
.c':onsf’i’ru’re _se.rvic"_‘e' fdr:lpj_(;-:‘:rv\éfiqngry benefits. Thus, in view of fﬁe

- specific provisions contained in the rules period of unauthorized



.absence of rhé cppllicdnf_could n'o‘r have been counted for the
purpose of pensionqry‘;t‘oerreﬁ’rs. Rule 36 stipulates that all ‘Ieave_
during’ servic‘e for which leave salary is poydble and crll
extraordinary 'leeye ‘grc.i:nfed on med-ieoL greund‘ shall count as
qudlifying service. Admiﬁed'ly, the ar)plicanf was neither paid leave
salary nor his long obsence of 7 years was treated as ex’rraordinory
leave by the authoriﬁes, 'Qn.'m‘edical ;g‘rqlund at 410|-.ny point of time. As
such, in fheil-obs“ence. Qf.dny‘ specific order to this -ef.fecf, the
'unauthorir_ed absence e'f;fﬁ_re‘voppli-carr’r for the aforesaid period of 7
years cc:n‘nor be treared 'cjlls,fqu'q!ifying' service.

8. ‘Thqt opcm‘.,. .Ieove:‘_:isrq!g.ry can be paid ’ro a railway servant
only in cose .Ieav_,e is. q.\/’e_x\iirf'éble inl"his'credi’r and further there is also
liﬁifdtion regclxrdijng rrecrljnglfhe qbsence as:.ex’rrcordincry quve’
and, -in"ar;ry':’ 'c‘qs‘e{',enﬁ:r‘e:fé,elri.o’d of 7 years cannot be treated as
qualifying :‘s‘ervi'ce':‘ for fhepurpose of peﬁsionory benefits, even if,

.Ony 's_uch order n{_ rerm§ or Rule 35 weu_ld have been pc:sse"d\ by i'h.e
cxu-’rhoriﬁ.es;,. Be "rhqfrz“gs r’rmcy since the cr‘Jplicah.’r has nor puf in 10
year,s qud;r;if')./‘ing' servic-e,,_ gs such, he is. not entitled to pensionary
benef‘ifsA.

, 9. The leerned ce:rrrr;ser;.for the applicant .while. drawing my
attention fo Rule 55 crgued that Rule 55 does not prescribe q-;rry
period fo'r-gr:cm’r of in\rgliq;»p‘en'sior‘! and only speaks that in\-/c.;ll.id'
‘p-ensiq‘n .mc:y:'b.e. grqm;e“,gﬁc;) a railway servant who retires from
serviee on accouniofony bodily or men’rcxl infirmity which

_pe_rmdnenﬂy .:inc-:qpqt;iqr:gf,es'-,rri_m for the service, G..S such, ’rhe_

applicant is entitled fo',invdrid pension, even if he has put in !esé

o
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years of service. The submission so made by fhé learned counsel for
, ’rhé qpp_licqh’r required oU.v’r":righ’r rie‘jecﬁ‘otn in the ligh]l of the provisiong
c‘<‘>n’fdinjed in Rul;e 18 of fh';e:Ré;ingy.Services (Pension) Rules. At this
stage, it will be'useful ’rg qpota Rule 18(1) of the Pension Rules which

~ isinthe fqll'éwing ’rerms:—'
18.. Pensxoncuy terminal or deo’rh benefits to femporory
railway servan’rs -
(1) A temporary railway servcm’r who retires on

;Supercnnuahon or on being declared permanently
incapacitated for further railway service by the
opprop'ricx’re ‘medical avthority after having rendered
temporary service not less than. ten years shall be
eligible for grdni' of superannuation, invalid pension,
retirement grcuuny and family pension at the same
scale as admissible to permanent railway servant under

. these rules.

10. In view bf"rhis spec;flc provisions contained in Rule 18 of the
Railway Pensign Rules;'t_hi{avdppl‘iccn’r was not entitled fo pensionary

benefits unless Lhlt—é:'h'c.s _;ifj:pf[‘ir‘i‘:'nc;tylessi than 10 years of service.
. Fur’rhé‘r, the maﬁeron’rhls point is no longer res-integra. The -

Apex Court.in ’rhé":'!éicsé'o“'f”l’j.ﬁi‘éh of India and Anr. vs. Bhasirbhai R.

@J_l (2007)‘;'2',35‘:(’3.:(1" (LiS) fﬁ‘?"’Z:'c'on's!ideréd para-materia ;;rovisions
contained m CCS (Pensmn) Rules 1972 and has held that for gronf
| of any klnd;‘of pen5|on one hos 10 puf in minimum 10 years 'of
quclifying se:r“\l/iccv—:‘.‘ :I’r mcxylbe sfc’red _here that the Apex Cour’r hovsl
consfd'efed 1|"i:el -pr'ovisic:ii':f;s;:‘f()fﬁRule 38 and Rule 49 of CCS» (Pension) '
RQlés which are pclir,o-"'rjlﬂ;,ai‘l’e%r'id to Rule 55‘ and R}Jle 69 of the Railway
Services (Pension). RulesI '(-'_199.3 and in para-10 has made the
following observctionsé-v'v.: . |
- *10. Therefore‘ the minimum quahfymg service WhiCh _
is reqU|red for fhe pension as mentioned in Rule 49; is

ten years. The, )qu:_al(lfymg service has been explained. in

W,



.various memos issued by the Government of India from
- fime to time.”But Rule 49 read with Rule 38 makes it.
clear that qudlifying service of pension is ten years and
therefore, gratuity is determined after completion of
- qualifying . service of ten years. Therefore, for grani of
any kind of pension one has to put in the minimum of
ten years of qualifying service. The respondent in the
present case, does not have the minimum qualifying
service, the authorities declined to grant him the invalid
pension. But the amount of gratuity has been
de’rérmin_edlarlmd the same was paid to him.” :

-TIl‘le findin.gA gi\/,en;.: by the Apex Cour’r‘ based up_c;n
interpretation of‘3.8' 0“@;42?%{}?'."9 CCS-(Pensiqn) Rules.in the .ccselofA
Bcsh'irbhéi R.Kholijil,'yv.hi;h‘;:c;.rlc—:f;}:pﬁdramoferia to Rule 55 and 6‘_?, of fhe
Railway Servicesii‘(P‘enéilé):r‘iﬁ:“R"L!;;:l'e_sv is»"s.qucrely applicable in ’rhek facts
ond. qir_cumsfqnc%gof f‘hls;c,:cz,s'e
12. Furfher,;d;.;);::rt‘fr'o:‘im'l't".%ﬁé%;prfov"isions con’raiﬁed in Rulé 69 o_f”rh“é
Railwqy Serwces(Penspn)Rules Rulé 18 of these Rules
-ccfegorically-,;\.c,i(‘i;?L:Jld’vreg‘%;;f’irilwf"cgézt_:;; 1:0 Year‘s of‘ quclifying servic;e.t:i's
requir_ed for ’rrji'e: purpQ.sig—:; oiflmlvahd pension.

13- Thus, for ’rhleforegollng récﬁsoné, | am of fhe vie;N.fHof ’rhé

applicant hq;slhofv',mc:de‘ ou’f a ccxjsé for grant of relief. Acc‘ordingly,

the.OA is~dis;m'issed wiiih nc')“ order as to costs.

.
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