IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,

JAIPUR BENCH

JAIPUR this ’rhe?’* day of October, 2010

CORAM:

~ HON'BLE MR. M.L.CHAUHAN, MEMBER (JUDL.)
) 'HON'BLE MR. ANIL KUMAR, MEMBER (ADMV .|

Original Appl'ic':d’rion No. 428/'2009

Gopal Lal Sharma, aged 65 years,
s/o Shri Shiv Prashad Sharma,

- 1/0 5-Gha-11, Jawahar Nagar, qupur

refired from the post of Pharmacist

‘from National Institute of Ayurvedo
. Madhav Vilas, .

Amer Road;,

Jaipur.

(By Advocate: Shri S.L.Songarq)
Versus

1. Union of India through -
the Secretary,

Ministry of Heath and Fom|ly Welfdre,

Nirman Bhowon
" New Delhi.

- 2. National Institute of Ayurveda,
through Director, :
Madhav Vilas,

- AmerRoad,
Jaipur.

(By Advocate:” Shri Anurog" Agarwal |

M.D.Agarwal)

A

.. Applicant

.. Respondents

proxy couhsel for Shri



. Original Application No. 429/2009

. Hanuman Sahai, aged 70 years,

s/o Shri Bhawani Shankar,

retired from the post of Pharmacist

from National Institute of Ayurveda,

Madhav Vilas, Amer Road, = . .

Jaipur r/o Jaisinghpura Khor,

Ward No.52, Jaipur :
: : .. Applicant

(By Advocate: Shri S.L.Songara)
' | Versus'

1. Union of India ’rhrough
the Secretary, Ministry of Health and
Family Welfare,
Nirman Bhowan
New Delhi.

2.. National Insfitute of Ayurvedo
throUgh Director,
Madhav Vilas Amer Rood
Jaipur.

... Respondents

(By Advocate: Shri Anurag Agc:rwal proxy counsel for Shrl
M.D. Agcrwol))

ORDER

Per Hon'ble Mr. M.L.Chauhan, M(J}
By this order, we propose to dispose of both these OAs as

“common question of facts and law is involved in these cases.

2. .This' is second round of litigation. Earlier both the opplicdn’rs

' have filed CWP._N§.5618/1995 and CWP N/o_.4899/:95 before the

Hon'ble High Court in the year .1995. However, these . cases

remained pending before the Hon'ble High Court for considerable

fime and were fransferred to this Tribunal to decide the sqm'e on

merif in"rhg year 2009 consequent upon conférmenT of jurisdiction
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- to this Tribunal to decide the mictters pertaining to National Institute

of Ayurveda and the same were registered as TA No. 20/2009 and

TA No. 19/2009. The grievance raised by the applicants in these

cose§ were regarding grant of revised pay scale pursuant to the
order dated 21 7.1995 whereby the resp‘obnden’rs have granted two

different revised pay scales on  the basis of educational

- quadlification.

3. -~ While disposing of the aforesaid TA on 24t August, 2009, this

Tribunal by seborq’re orders observed that-similar grievance was

roised in TA No.12/2009 in the. case of Smt. ngi’rri Devi Shormqu‘.

‘Union of India decided on ‘5.9.2_009 and the challenge made to the

aforesaid nofification dated 21.7.1995 was negatived relying upon

the judgment of the Apex Court whereby the Apex Court held that

_por'h‘y in pay scale ‘cannot be claimed WHen educational

‘. .

, quoliﬁoo’ridn is différ.en’r. Howeéver, ‘onv’rhe basis of the submissions

. made by the learned counsel for"rhe applicant that he intend to

move Misc. Application for amendment of TA incorporcﬂ‘ihg

additional grounds based on discrimination, inasmuch as, in case of

- similarly situated  persons who- did not possess higher educational

quatification, respondents .hové_ollowed- higher pay scale vide
order dated 25.8.2004 whereas the said benefit has not been
extended to the opplicom‘s,"rhé applicants weré permitted to file

fresh OA within a period of one month and in-case such OA s filed

“within the aforesaid period, the same will be considered on merit

and i"r was - open for the respondents to raise all permissible

objections. . Pursuant to the aforesaid directions, the- applicants



have filed T’he aforesaid QAS whereby in Pord 4 (XV)-in OA No. -
’ 428/2009 oﬁd Pdrq4 (XVIIl) in OA No. 429/2009, the applicants have.
pleaded that similc-.]rlx‘/. sifudfed employees who were earlier denied
the pay scale of Rs. 1350-2200 were later-on granted the benefit of
| the scmé by the ‘respond-env’rs. For that purpose, rélionce has beer-w‘
placed on the letter dated 2882009 (Ann.A/é) whereby- desired
-inform'o’rion under RTI Act wés supplied vidé Ie’r’re»r dated ‘21 .7.2004
; e_ncloséd with Ann.A/él. |
4, N.oﬁces of bo’rh , These\ Gpp]icofions were givén 15 the .
‘re.sp,onden’rs. The responderﬁs ’ha\./e fled reply. The plea of
discrimination as ro‘ise'ci by the applicants has béen repelled by Ther
respondents against relevant paragraphs whereby it was stated
’rh‘o_’r ’rhe‘ benefit of pay scdle .ofRs. 1350-2200 has been given to the
employees who were entitled to the same. However, the fact that
the information as sought bly. the applicants under RTl Act, which
. formed pcw"r of' AnNn.A/6, was suppliéd fo the oppl‘ican’rs has nq’f- :
been denied.
5. | The opplicchg have filed rejoinder ’fheréby rei’rerd’ring the
plea taken by them in the OAs. In ‘rhé rejoinder,_ the applicants have
taken -additional plea that they have submitted representation
dated 3.9.2009 ’ro"rhe respondents but even then their cases were
not. reférreq to the Review CoﬁmiTTee just like similarty s’i’rua‘r-ed
employees namely Smt. Annama, M.J. Phormo;:isT; Smt. Salimore N\
S’rdff Nurse (Ayr), Ms.-vJe,ssy Roy, S-Tcn‘f. Nurse (Ayr). .
.6. "We' have vhec':rd 'A’rhe learned counsel for the parties and

gone through the mo’reridl placed on record.

WL
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7. At the .ou’rse"r, it may be s’ro’réd that the quésﬂon whether

parity in pay scale can be claimed where the edbcoﬁonol

' qualification is different in respect of sdme institute has been

~ decided by this Tribunal in the case of Smt. Savitri Devi vs. National

[nstitute of Ayurvedd in TA No.12/2009 decided on Sh August, 2009,

'.cop‘y of ' which has been placed by the respondents as Ann.R/2. At

this stage, it will be useful to quote para 7, 8 and 9 of the order,

which thus reads:-

“7. The sole question which requires our consideration is
whether the parity in ‘pay scale. can be claimed-when
- educational qualification is different. In other words, whether
- -classification based on educational qualification is a
. reasonable classification as permissible under Article 14 of the
Constitution of India 2 At the outset, it may be stated that the
matter on this point is no longer res-integra. The Hon'ble Apex
- Court in the case of Sita Devi & Ors. vs. State of Haryana and
" Ors., 1996 SCC (L&S) 1321, has held that classification on the
basis of 'educo’rionol qualification has always been upheld by
this Court as reasonable and permissible under Article 14. The
appellants before the Apex Court were non-matriculate. Their

case was that they too have been performing same duty as

had been performed by matriculate teachers. The Apex.

Court held that where the petitioners complain of uniawful

discrimination offending Article 14, it is for them to satisfy the

Court that the distinction made'is irrational and baseless and
that it really amounts to unlawful discriminated prohibited by
Article 14. It was further held that classification on the basis of

educational qudlification is reasonable and permissible under

Article 14,

8. Further, the Apex Court in the case of State of Bihar vs. -

Bihar State +.2 Lecturers Associations, AIR 2007 SC 1948, has
“held that trained and untrained. lecturers belong to two
- categories and these constitute “different classes.  The
classification is reasonable and is based on intelligible
differentia which distinguishes one class (trained) included

therein from the other class (untrained) which is left out. Thus, -

it cannot be successfully contended that different pay scales
cannot be fixed for tfrained lecturers on ‘one hand and
--unfrained lecturers on the other hand. Further, the Hon'ble
"Apex Court in the case of Sohan Singh Sodhi vs. Punjab State
Electricity Board, Patiala, (2007) 2 SCC (L&S) 198 has held that
parity in pay scale cannot be claimed when educational
qudlification is different and fixation of different scale of pay

qu/
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for the employees on the basis of educo’nonol QUGIIfICOTlOI"l.

per se not d|scr|m|no’rory The Hon’ble Apex Court has relied

upoen a number of decisions including the decision of Three .

-Judge Bench in the case of Government of West Bengal vs.

Tarun Kumar Roy, 2004 SCC (L&S) 225 whereby the Apex

- Court after noticing several other decisions held that parity in

pay cannot be claimed when the educational qualification is
different. Thus viewing the matter in the:light of the law laid
down by the Apex Court we are of the view that the
applicant is not entitled to any relief. =~

- 9. Yet for another reason, the applicant is not entitled to

any relief. As can be seen from the order dated 21.7.1995

(Ann.A/3). The Government have re-designated certain posts

as Pharmacist and Staff Nurse and also sanctioned pay scale
of Rs. 1350-2200 to these categories which scale was

_applicable to those who fulfill educational qualification and
‘experience at par with their counterparts in. C.GHS. It is

further stipulated in the said order that those who do not-fulfill
the requisite qualification and experience will be given the

scale of Rs. 1200-2040. The order .came into effect from 1st

June, 1995. At this stage, it will be useful to extract the said

~ order in extenso, which thus reads:-

“In" pursuance of Ministry's lefter No.V.2801 1/20/1992 Ay.Desk-
It dated 18.7.95 sanction is hereby conveyed to the revision of
Scale of Pay and redesignation of Dispensers & Nursing Sister
as Pharmacist and Staff Nurse (Ayurveda) respectively as
follows:-

The Posts of Dispensers, Sr. Dispenser and Pharmacist
are redesignated as Pharmacist; and Nursing Sister as Staff
Nurse (Ayuveda), the Scale of Pharmacist and Staff Nurse
(Ayurveda) will be Rs. 1350-2200). -

The 'oboVe Scale will b~e- applicable to those who fulfil

‘the quadlifications and experience at par with those of their
counterparts in C.G.H.S.

Those who do not fulfill the requisite qualifications and
experience will be given the scale of Rs. 1200-2040.

This comes into effect from Ist June,k 1995."

As can be seen from the prayer clause, the Gpplic'on’r

has not challenged validity of this order. Even on this ground, -

' the applicant is not entitled to any relief._..”

, Theﬂ finding given by this Tribunal as reproduced ob‘ovei in-the

case of Savitri Devi (supra) is squarely applicable in the facts and -



\4

circumstances of these cases. Thus, we see no infirmity in the action

: bf the respondents whereby the applicants were no’r‘ given higher -

pay scale of Rs. 1350-2200 as admittedly, the applicants do not fulfil
the requisite qualification and experience for the post in quesﬁ‘oh.

However, the applicants have dlso‘ not challenged validity of the

_order dated 1.6.1995 pre_scribing- two separate pay scales for the

post of 4Dispen_sers, Sr. Dispenser and. Pharmacist which are

. rédesigha’red as  Pharmacists- and 'Nursing Sister as Staff Nurse

(Ayurvedﬁ) and Pharmacist and Staff Nurse (Ayuveda) were given

the pay scale o_f Rs. 1350-2200. This scale will be applicable to those

~ who fulfill the qualification and experience at par with_those of their -

counterparfs in the C.G.H.S. and those who do not fulfill the requfsi’re
qualifications and 'experience will be given the poy scale of Rs.
]_29.0—2040. Thus, even on this ground, the opblicon’rs are not entitled
to any relief wi’rhdu’r chdlleﬁging ’rﬁe validity of the Gforesqia Qrder. |

9. Now the n'ex’r guestion which requires our considération is

‘whether the opplic_on’rs have made out a case for discriminoﬂon,

“inasmuch as, the 'higher pay scale has been granted to Smi.

Annama, MJ, Pharmacist, Smf. Salimore M, Staff Nurse (Ayr) and Ms.

Jessy Roy,'S’ro‘ff Nufse (Ayr} in ferms of letter dated- 21.7.2004

whereds no sUch. higher scale. of Rs. 1350-2200 was granted to the
‘dp_plicon"rs. As can be seen from the letter dated 21.7.2004 issued

by the Govt. of india, - Ministry of Hé.ol’fh and - Family Welfare,

. Department of Ayush, which decision has been taken on fhe _
. representation of above three persons, it is evident that the

‘ %Govemmenf has taken a conscibUs decision fo the effect that



these ’rhreé erﬁployées who were lollowed the bqy sc’olé of Rs. 12005
.20'40 should be placed in the pay sc;ole of Rs.- 1350—2200'qs they
p‘o‘}ss‘ess equivolen’r_ qualification bf other staff whom the upgraded -
-pdy scale of Rs. 1350-2200 .wos'ollo.wed; It is further recorded ih
Po.ra—4jho’r all bf.fhem were selected qnd appointed on the bosis
of sdme' deer’r_i_semen’r on ‘The- sqmé post and pay scale in 1987. In
Para-5 educo’riondl qudalification fb_r the post of Nursing Sister and
_Dispenser; as odyérﬁsed at the relévcn’r time has been noﬂcéd and -
in-Para-6 the Gowt. had clarified intent of ast portion of the order-
dated 1.6.1995 viz. those who do né’r fulfill - the requisite
quoliﬁcoﬂon/_expeﬁehce n\ﬁoy bé given the scale of Rs. 1200-2040 fo
mean that the National lnﬁi’ru’re of Ayurveda (NIA) was established
in 1976 4o.n'd mo‘s"[ of fhé employees wérking-»in the InsTiTUTe had
been ‘roken from erstwhile State govt.,, Ayuryedic; Col-lege, Jaipur.
They were later absorbed in the NI_A and sinée few -of.’rhém were
not h'ov.iné even: the basic qualification of aiplonﬁo/éérfificc;fe They
were to be granted lower scole and not the one who -do
possess‘kful'ﬁll e.ducq’r-ionol quoliﬁco’rioh at the time of recruitment
mo4de Thfoug'h the open advertisement. ThQs, from this clarification
issued by the Govt. Qf India vide letter do’r‘éd’m .7.2004 to the earlier
order dated 1.6.1995, it .i's evident fhoT persoﬁs who were absorbed
in the NIA and fulfill the quoliﬁcd’rion and experience for'.’rhe post O.f,
‘Nursing Sisfrér and Dispenser shall be considered for upgraded ;cole.
-In  other wdrds, | bersons wh'o- possess/fulfil'l -the educational
quadlification O’r the time-of absorption in' the Institute are to be

,@ea’red as possessing qualification and exp'er_ience‘q’r pdr with their



coun_’rer—pqr’rs in C.G.H.S. for ‘rhe pOrpose of grant d_f pay scale of Rs. .
&350—2200. ln‘Por0—7 of"rhé subsequenf letter dated 21.7.2004
‘ocodemic.dhdJ ’réchnicol quadlification of jrhrée pers_oh§ who were

' gvrqn’red pay scc»le4 of Rs. 1350-2200 has been mentioned. _Thus

' con’ren’rion -o.f"rhe 'Ieomed counsel for the applicant ’rhd’r they were
similarly sifud’red fo ’rho.f-of ébove'menfioned three persons whose
- nom.e‘fi'nd mén’rion in order-dated 21.7.2004 is wholly misconceived.

- These fhre’e employees, Whosé representations were Gccepfedx by
the Govekhmen'f were fulfiling the requisite qudlification for the p'osr '
at the time of initial recruitment wheféos the applicants were
absorbed, ’rhough.: they were | not having’ even the bosic-
qudliﬁccﬂon'-;_)f diplomo-/cerfificofe. fhus, fhe contention so raised
by the Ié‘drned counsel for the applicants based on discrimination
deserves out right rejéction.
10. -Fuﬁher, ;rhé subhwission made by the opplicon’ré bdséd upon
-The"ovérmenf made in ’fhe' rejoinder that Jrhe. applicants hqve
“-su_bmiﬁed \représenfo‘rioh dated 3.9.2009 even then their cases were
HQT r‘ef.erred To_ Thé_ Review .Commiﬂee,,ds was done in the case of
three persons Who'.fnwve made representation, also réqu‘irles‘ out

" right rejection. Admi’r’r_edl;;, both .‘rhe applicants hove_ retired frorﬁ

“service in the ”yedr 2002_ and 2003.‘ Three employees whose
r_eprééen’roﬁons were accepted hcd made répreseﬁ‘roﬂon in the
year 2003 which resul’réd into the decision. \}ide letter dated

"2].7._'2>OO4A.4 Orderi regdrding grant of 'p‘oy scolel based upon - -
é’ducaﬁo_nol qucﬂlific;oﬁon was issued on 1-.6f1995. As such, no

direction can be given to the respondents to consider stale claim of

W
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the applicants after. more than 14 years. The view we have taken is -

in conformify with the law laid.down by the Hon'ble Apex Court in

the cdse of C. Jacob vs. Director _of Geology and Mining and Anr.,

(2008) 2 SCC (L&S) 961 whereby the 'A'.pejx Cour’r has held that courts

" should be circumspect in issuing suéh direction as it ultimately leads

. fo consideration the case on merit af subsequent stage- of litigation

asif the cause df action s’robd rev'ived~due to fresh consideration.

11 A_ Thus,.viewing the matter from any angle, we are of the firm

view that the applicants have not made out a case for grant of

relief.. ‘Accordingly., both the OAs are dismissed with no order as fo

costs. _ : : | |

(AN\L KUMAR) = -A : - (ML CHAUHAN)
Admv. Member , ' Judl Member
R/-



