IN - THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH.
- 9l
Jalpur, this the day of December, 2009

CORAM:

HON'BLE MR. M.L. CHAUHA-N, JUDICIAL MEMBEL®
HON'BLE MR. B.L. KHATRI, ADMINISTRATIVE MEMBER

1. ORIGINAL APPLICATION NO. 378/2009

A

Jagdish Chand Sharma son of Shri Jugal Kishore Sharma, aged about
59 years, at present working as Divisional Accountant, office of the
Executive Engineer PHED, District Division Sriganganagar, resident of
W-8, PHED Campus, Sriganganagar.

-....APPLICANT
{By Advocate: Mr. P.V. Calla)
VERSUS

1.  The Union of India through the Comptolier & Auditor General
of India, 10, Bahadur Shah Jaffar Marg, New Delhi.

2. The Accountant General of Rajasthan (A&E), AG Office,
Bhagwan Das Road, Rajasthan, Jaipur.

3. The Chief Engineer, Irrigation, North Hanumangarh.

....... RESPONDENTS

(By Advocate: Mr. M.S. Raghav proxy to Mr. Sanjay PareeK)

2. ORIGINAL APPLICATION NO. 379/2009

——

Harbansh Singh son of Shri Man. Singh, aged about 29 years,
Divisional Accountant, Office of the Executive Engineer, PWD, National
Highway Division, Nagaur. Resident of 1/47 Muktha Prasad Colony,
Bikaner. ‘ '

¢ «....APPLICANT

-~

(By Advocate: Mr. P.V. Calla)
VERSUS

1. The Union of India through the Comptoller & Auditor General
of India, 10, Bahadur Shah Jaffar Marg, New Delhi.

2. The Accountant General of Rajasthan (A&E), :AG Office,

" Bhagwan Das Road, Rajasthan, Jaipur. .

. The Chief Engineer, CAD, IGNP, Bikaner.

¢§w




....... RESPONDENTS

(By Advocate: Mr. M.S. Raghav proxy to Mr. SanJay PareeK)

3. ORIGINAL APPLICATION NO. 402/2000

Nand Lal Sharma son of Shri Devi Prakash Sharma, aged about 59
years, Divisional Accountant, Ofﬂce of Executive Engmeer PHED
Division, Deedwana, Dlstri_ct Nagaur resident of Kot Mohalla,
Deedwana District Nagaur. -

...APPLICANT
: (éy Advocate: Mr. P.V. Calla)
VERSUS
1. The Union of India through the Comptoller & Auditor General of &
India, 10, Bahadur Shah Jaffar Marg, New Delhi.
2. The Accountant General of Rajasthan (A&E), AG Ofﬂce Bhagwan
Das Road, Rajasthan, Jaipur.
3. The Chief Engineer, CAD, IGNP, Bikaner.
....... RESPONDENTS™®

(By Advocate: Mr, M.S. Raghav prdxy to Mr. Sanjay PareeK)

4. ~ORIGINAL . APPLICATION NO. 403/2009

. Ram Chandra son of Shri Mesu Ram ji, aged about 56 years, Dlvlslona'l
Accountant Office of the Executwe Engineer, PHED, City Division
Jaisalmer. Resident of 1/47 Muktha Prasad Colony, Blkaner

....APPLICANT™

(By Advocate: Mr. P.V. Calla)
VERSUS v

1. The Union of India through the Comptoller & Auditor General of =
India, 10, Bahadur Shah Jaffar Marg, New Delhl. '

2. The Accountant General of Rajasthan (A&E), AG Office, Bhagwan
Das Road, Rajasthan, Jaipur.

3. The Chief Engineer, CAD, IGNP, Bikaner.

....... RESPONDENTS

(By Advocate: Mr. M.S. Raghav proxy to Mr. Sanjay PareeK).
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5. ORIGINAL APP*ICAT]'ION NO. 404/ 2_009

~ Jagdish Rai son of Shri Fequl'r Chand, aged about 55 years, Divisional
- Accountant, Office of Executive Engineer, PWD Division Suratgarh,

District Sri Ganganagar, resident of PWD Coiony, Suratgarh Distrlct'
Sri Ganganagar.

...APPLICANT
(By Advocate: Mr. P.V. Calla)
VERSUS

1. The Union of India through the Comptoller & Auditor General of
India, 10, Bahadur Shah Jaffar Marg, New Delhi.

2. The Accountant General of Rajasthan (AXE), AG Office, Bhagwan
Das Road, Rajasthan, Jaipur.
3. The Chief Engineer, CAD, IGNP, Bikaner

.....RESPONDENTS

(By. Advocate: Mr. M.S. Raghav proxy to Mr. Sanjay PareeK)

6. ORIGINAL APPLICATION NO. 405/2009

Babu Lal Sharma son of Shri ‘Prabhu Dayal, aged about 57 years,
Divisional Accountant, Office of Executive Engineer, Narbada Canal -
Project, Division-1V, Sanchor, District Jalore, resident of¥Mahaveer
Guest House, Near Bus Stand, Sanchor, District Jalore.

...APPLICANT
{By Advocate: Mr. P.V. Calla)
VERSUS
1. Union of India through the Comptoller & Auditor Ganeral of .
India, 10, Bahadur Shah Jaffar Marg, New Deihi.
2. Accountant General of Rajasthan (A&E), AG Office, Bhagwan

Das Road, Rajasthan, Jaipur. . _
3. The Chief Engineer, CAT, IGNP, Bikaner

.‘ N o
...RESPONDENTS
- (By Advocate: Mr. M.S. Raghav proxy to Mr. Sanjay PareeK)
ORDER

. PER HON'BLE MR M.L. CHAUHAN

By this common order we propose to dispose of these OAs as

common question of facts & law Is involved.
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2. Brleﬂy’ st”éted, facts of 'Ehe cése are that the applicants were

selected and appointed as Divisional Accountants in the year 2005 and
{ : i

they were posted in the office of Exe¢utlve Engineer?or' perforfnlng the

duties of Divisional Accountants.j'Vide Impuéned order dated

12.06.2009 (Annexure A/1); they were repatriated to their parent

department after completion _of four :iYear of deputation period, which
“has been mentioned against their n‘i‘ames' in the order. 'It may be
stated that v‘I_die impugned order No. 573 dated 12.06.2009 (Annexure
A/1), 39 persbns were repatriated té their Parent Depaftments_. The

grievance of the applicants in these cases is that despite the fact that

they have made representations for extension of their deputation

period for further period of one yearland the matter Is under active

%

consideration before Respondent no. 1, it was not permissible for

'Respondent no. 2 to pass the Impugned order dated 12.06.2009
(Annexure A/1) thereby repatriating ithe applicants to their Parent
Departfnenf after completion- of four years of deputation tenure. The

applicants have also‘ pleaded that Qné Shri Braham Prakash Gupta,

~ whose name find mentioned at sl. 8'in the impugned order dated |

12.06.2009 (Annexure A/1) and was similarly situated to that o?,

applicants, has been granted further-ektension, although he was also

repatriated to his Parent Department w.;e.f. 07.08.2009 vide impugned

order where:;s no such extenslon has t’)een granted to the applicants

despite the fact that in some cases, t’!he Executive Engineer, under

whom the applicants are working, had requested respondent no. 2 to

grant further extension to the appllcarﬁts in order to cope with the '
. |

Audit inspection, which will be conducted by the Audit party In near

LY |

|

!
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future. It is on these basis, the applicants haVe prayed that the
) o S ) .

impugned order dated 12.06.2009 (Annexure A/1) Iissued by

respondent no. 2 be quashed and set aside and appropriate relief to

which the applicants may be entitled may be passed In the facts &

- circumstances of these cases.

3. Notices of these OAs were given to the respondeﬁts. The
respondents have filed their reply. The facts that the applicants were
selected and po.sted as Divisional Accountants in the year 2005 and
were sent on deputation in the different divisions is not disputed by
the respondents./ It ié, however, stated that after completion of four
years of deputation périod,- repatriation order was fssued vide ofﬁcé
order NO. 573 dated 12.06.2009 for 39 UDCs working on deputéfion |
as Divisional Acéountants.'It is, however, ‘state‘d thaf out of 39 UDCs
working on deputation as' Divisional ActoLmtants, two persons. have
requested forA further extention of deputatio%n to the office of
Respoﬁdént no. 2.‘It is stated that the office of respondent no. 2 has
only recommended_the case of Shri Braham Prakash Gupta for further'
extepslon of deputation for a period of six months and the matter was
-considered by CAG i.e. reépondent no. 1. It is categorically stated that
case of Shri Braham Prakash Gupta was recommended to Respondent
no.-‘1 after considering the request of Executive Engineer as made vide
letter Nos. 1~232 dated 15.07.2009 & 1487 dated 03.08.2009 .and the
Additional Chief Engiheer, PWD Zone, Bikaner vide letter No. 96 dated
02.07.2009. After. approval of the competent authority, the deputation
pertod of Shri Braham Prakash Gupta was extended for a furthef

peribd of six months vide jetter No. 1536-38 dated 07.08.2009. The

e
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respondents have further stated that applicants stood already relieved,

On merit, |t has been stated tRat a_s per instructions contained in Para
No. 8.3 of the Government of India OM dated 05.01. 1994 extension

for the fifth year, or the second year in excess of the period prescribed

-in the Recruitment Rules, the dlrective lssued for rigid application of

‘the tenure rules should be taken Into consideration and only In rare

and exceptional clrcumstances su'ch extension should be granted.

According to respondents slnce the respondent no 2 has neither

‘ recelved request for extension of deputatlon perlod for fifth year nor

any case was recommended except Shri Braham Prakash Gupta as

such, it was consldered appropnate to fssue repatrlatlon order In

respect of all persons in terms of provislons contained in Para No. 8.3

of -OM dated. 05.01,1994. According to respondents, the applicants
have got no legal '&,_ vested right for further extension of deputation

period as a person on deputation .can- always be repatriated in his

substantive gpo'sltion.'

4 The,applicant in OA No. 378/2009 has filed rejoinder. Alongwith'v
therejoinder, ‘the »appli.cant has alvlsoA annexed copy of tetter dated
..-16.66.2009 (Annexure A/4), whith:; was sighed by as many as 14,;.
persons including Shri_Braham Prakiiash" Gupta, whose -name has been- -
incorporated at sl. no. 10. This is a ioint_ application Where 14 persons '

have requested for extension of deputatioh for a period of one year. "

According to the applicant, this joint[v application was signed by the 14

persons and was given to respondent no. 2 personally when she came
to Bikaner on tour Thus according xto the applicants, the respondent

no. 2 has not acted fairly and the case of only one person, Shri




Braham Prakash Gupta has been recommended 'whereas the names of

“* 13 persons have not been recommended for further extension in terms

of the joint application (Annexure A/4) signed by th‘ej 14 persons.

5. The respondents were grahted obportunity to rebut this
allegation of the applicant taken by him.in OA No. 378/2009. The
respohdents have ﬁled-repfy to "tﬁe rejoinder. In t\he reply, the
respondents have stated that the requests of tWo persons, S/Shri

Braham Prakash Gupta and Harzeet Singh was received and only the

case of Shri Braham Prakash Gupfa was recommended for further
extension of deputation period for six months whereas the case of Shri -

Harzeet Singh wés not recommended. It is, however, stated that -

rjespbndent no. 2 has not received the copy of a-ppllcation (Annexure

A/4) for further extension -of deputation period. Besides this, 'ﬁh‘e

- respondents have also reiterated the submissions made in the reply.

6. We have heard the learned counsel for the parties and have

~gone through the material placed on record. From the material placed

on record, it is evident that as per ihjpugned order dated 12.06.2009
(Anneere A/1), 39 Divisional Accountants who were sent on
deputation were repatriated to their parent department after

completion of four years’ maximum period of deputation. It is an

admitted case between the parties that out of 39 persons who were

repatriated, the extension was granted only to Shri Braham Prakash
Gupta. It is also an admitted fact that Shri Braham Prakash Gupta has
been granted extension only for a period of sik months. Thus the sole

question which requires our consideration is whether the applicants are

0,
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entitled to relief sélely,'o,n this ‘grouhd and whether it is a case where
this Court .should inteffere \\N:ithl the discretion exercised by ‘the
authorities in the matter of récorhrhendlhg the casé of one person for
further extenslon for six months7 At this sta;zge we wish to reproduce
_Para No. 8.3 (i) of the mstructions dated 05.01.1994, which find

mentloned in Appendix 5 of Fundament Rules and thus reads as

‘under:-

“8.3 The borrowing Mlmstrles/Departments/Orgamsatlons may -
extend the period of deputation for the fifth year or for the
second year in excess of: the period prescribed in the
Recruitment Rules where absolutely necessary, subject to the , .
following condltlons - \ vl

(i) While accordlng extension for-the fifth year, or the second
year in excess of the period prescribed In the Recruitment
Rules, the directive issued -for rigid application of the
tenure rules should be taken into consideration and only In
rare and exceptional circumstances such extension should
be granted.” ; , R

\ !

7. | _From the portion, as reproduéed above, it is clear that further

extension' for ﬁfth year, or the sechnd year in excess of the period :
prescribed in the Recruitment Rules,’lgican'not be clairhed as a matter of
right. Such exten'sion can. be giveniwhere it is abéolutely ngce's.»sar‘y‘ i\
subject to the'é,c_ondition‘that it is gi:,ven‘ onl& in rare and _E;exceptipnal -

_circumstances.

v,A‘ L

~

: | " - o
8. . The next question which requires our consideration is whether
fhe respondents have exercised their discretion in_a fair manner

thereby giving further extension of députation period for six months to o '-

one the persons namely Shri Braham? Prakash Gupta and remaining 38 -

/

persons have been repatriated. to th::eir parent departments in'cl'uding

|
|
i
i
|
|
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: the applicants and whether it is a case where the applicant have made

out a case for interference of this Tribunal? ‘Learned counsel for the

applicant has argued that it is a case of hostile dlscrﬁhination and

respondent no. 2 has not acted falrly thereby recommendmg the case

of one person desplte the fact that a joint appllcatlon-was made by 14
persons including the person namely Shri Braham FPrakash Gupta
whom six months’ further extension has been granted whereas such

discretion has not been exercised In favour of the applicants.

9.  We have given due consideration to the submission made .by the
respondents have categorlcally stated that no such wrltten application
(Annexure A/4) was received on behalf of 14 persons lncludlng Shrl

Braham Prakash Gupta. It is argued that the case of Shri Braham

Prakash Gupta'was recommended on his oral request and in view the-

'Ietter written by the Executive Eng_ineer as well as letter wrltten by the

Addltional Chief Engineer. It was argued that it was on the basis of

these specific recommendations - made in favour of Shrl ‘Braham

Prakash Gupta that his case for further extension of deputatlon period

for six months was recommended taking special curcumstances into

consideration. Thus the appllcants cannot draw any assistance from

this isolated instance wherea_s'all' the 38 persons lncludlng- the

applicants have been treated similarly and they have been repatriated
after completion of four 'years of maximum period of deputation. It

'vvas also argued that the recommendation made by the Executive

Engtneer in the case of some of the applicants was of general nature

and was confined to specific period and In -any case no such

le‘arned counsel for the applicant. As already noticed above, the-

pgn
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recommendation was by made by the Additional Chief En_glneer in

favour of any of the applicants. According. to us, cont_entlonf as raised

1

by the learned counsel for the respondents cannot be out right

lyrejeéted. It is a settled position that a writ of mandamus can be

issued, provided thére exists a :;Iegal right in the applicant and a
correspondihg legal duty in _th"e respondents. Even otherwise a
Superior Court having a limited ‘jurisd'ictio_n in this behalf .v"vould not
interfére with the discretionary jﬂrisdiction exercised by the statutory
auth.orities‘ unless a clear casé fof interference is rﬁade out. subject 6f
coursé to just exceptions. This Is'what the Apex Court has held In ti‘fe
case of .Unidn of India & Oti1ers Vs, 'Muralidharan Menon &

Another, JT 2009 (12) SC 571 in Para No. 15. The Apex Court has

| further held that Article 14 of the Constitution of India providing for-

the equality clause is a positive cfoncept in terms whereof, the equals,

subject to certain exceptions are to be treated equally and unequals

. cannot be treated equally. It is further held that If relaxation has been -

. Qranted in case of employee on the basis of the maferial a\)ailable,_the

same by Itself may not be treated to be a binding precedent so as to

. : - A "
enable the Tribunal/Court to issue a writ of or in the nature of-‘

mandamus.

10. Thus viewing the matter ofn the basis of law laid down by'th‘e"‘v 3

Apex Court, we are of the view tHat it is not a case where this Tribunal

should interfere with the discretion exercised by respondents nos. 1 &

2. The respondents have glvén the reasons for exercising the.

discretion in favour of Shri Braham Prakash Gupf"a'on the basis of

three letters l.e. two letters wrlttén by the Executive Engineer and one
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Igtter written by the Additional‘ Chlef Egineer whereas no such
recommendation on behalf of the applicants was made by th_é
.Additional Chief Engineer.” Further the respondents have made
recommendation for éxtension of deputétior: peribd only for six mdnths
instead of one year. Thus according. to us, it is not a case of
discrimination where we should interfere in fhe‘ matter. The fact
remains that t‘he applicants have got ﬁo legal right for extension of
deputation period beyond four year. As such, it Is not possible for us to

~ Issue mandamus thereby'dlrectlng the respondents to give furfher
,! extension in favour Qf the applicants where in terms of the instructions
issued by the Department, extensioh for the fifth year or the second
yéar in excess of the perlod prescribed in the Reci‘uitment Rules has to

be made in rare and exceptional circumstances.

. 11. For the foregoing reasons, we are of the view that the applicants
have not made case for our interference. Accordihgly, the OAs are

dismissed with no order as to costs. _ | [/L
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5 GlfGrmy T (MUL.CHAUHAN)
MEMBER (A) ~ MEMBER (J)
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