Central Administrative Tribunal
_ Jaipur Bench, JAIPUR

ORDERS OF THE BENCH

15th September, 2009
OA. 374/2009
Present: Shri  Amit Mathur clongwﬁh Sh. Brij Sharma, counsel for

applicant
Shri Kunal Rawat, counsel for responden‘rs

~

- Heard counsel for the parties, Judgmen’r reserved.

'

(M.L.Chauhan)
Member (Judicial)

mk

/5///&

, 2
@%feof /mamﬂ/’o—’i‘f{ ool

d/lmﬁ— f‘@zfm @e m/ cF 748 ﬂ" Jh< 4 gﬂc/a’éjm




a

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
JAIPUR BENCH

JAIPUR, this the ,gé of September, 2009

ORIGINAL APPLICATION No.374/2009 SR

CORAM:
HON'BLE MR.M.L.CHAUHAN, MEMBER (JUDICIAL)
| B.S.Verma :
s/o late Shri Lala Ram,
r/o 125/1, Officer Enclave,
Itarna, District Alwar,
Presently working as A.E. E/M,
Garrison Engineer,
Alwar (Raj.)

.. Applicant
(By Advocate: Shri Amit Mathur & Shri Brij Sharma)
Versus

1. Union of India Through Secretary, Ministry of Defence, New
Delhi.

2. Director General, Personnel /E 1 B, Engineer in Chief Branch;
Integrated Head Quarter of Ministry of Defence (Army), New
Delhi.

3. Chief Engineer, CWE, Jdipur Zone, Jaipur

.. Respondents

(By Advocate:Shri Kunal Rawat)




ORD ER (ORAL)

- The applicant hds fled this OA thereby praying for ’(he

following reliefs:-

i) by an appropriate order or direction the Annexure A/1 .

to Annexure-A/4 dated 24-12-2008, 11-08-2009, 12-08- .
2009 & 18-08-2009 may kindly be quashed and set .

aside qua it relates to the applicant. The respondents
may be directed to allow the applicant to perform
duty at his present place of posting.

i) Any other relief which is found just fit and proper in The

facts and circumstances of the case may very kindly

i
L}

be passed in favour of the applicant by this Hon' ble
Tribunal.

2. Briefly stated, facts of the case are that the applicant was ..

transferred from Garrison Engineer, Alwar to CE SWC, Jaipur vide |

order dated 24.12.2008 (Ann. A/1). Feeling aggrieved by such ofder .

of Tronsfer the oppllconT filed OA no. 316/2009 in this Trlbunol The

grievance of the applicant in that case was Tho’r he was Tronsferred
to GE Alwar from Charduar, Assom where he joined on 9 4 2008’
Thus, it was not perm155|ble for the respondents to again Tronsfer hlm

after a short period of 8 months especially when he hgs noT

N )
T

completed his tenure of posting at one station and also ’rhof-v«he WGs »
given posting after serving in counter insurgency operational’ dreo o
as well as remote area. Since the applicant has Qe |

representation to the authority concerned vide Ieﬁer do’red,

1.2009, this Tribunal taking notice of this fact and also Thqf'lfh‘e

case of cancellation of transfer was also recommended byfth‘le. '

subordinate authority, direction was given to respondent No.2 le

Director General Personnel/ C 1 B to decide representation of frlwe

applicant dated 21.1.2009 expeditiously by passing reasoned ‘qnd
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speokiAng order. It was further made cleor. that Hill suéH
representation is not decided by the respondent No.2, fhe ,
'opp.licon’f shall not be relieved pursuant to impugned order- do’r‘;ei‘di |
24.12.2008. The respondent No.2 vide order dated 11th Augu'st, 2009 :

(Ann.A2) rejected representation of the applicant dated 21 N 2009

At this stage, it will be relevant to reproduce para 3 and 4 of the -

impugned order dated 11th August, 2009 wheréby represen’roﬂ.on of |

the applicant was rejected on the following grounds whi.ch Thus .

reads:-
“3. Replies to your represen’ro’non dated 21 Jan 2009 3

are as under:- o
(a) You were posted from AGE (I) Charduar to -

GE Alwar on repatriation to your choice'

posting affer completion of hard tenure..

(b) You are now posted from GE Alwar 10 L
CESWC Jaipur vide MES/155/2008 dated 24 -
Dec 2008 on disciplinary ground as charge |
sheet under Rule 16 was issued to you by
CE South Western Command Jaipur on- 18 ‘

CAug 2008. In terms of Postfing Gwdehnes[.ﬁ

(July 2003) Para 36, "Officers against whorn
disciplinary proceedings are initiated while:
in executive appointments may have to be
moved out prematurely”
(c) Presently, you stand posted to Jaipur, Wthhv
is very near to Alwar to look after your @ld:' :
" mother and studies of your son. )
4, In view of the above you are directed ’ro move )
to CESWC Jo:purwnfhou’r any delay.” T

Now the applicant has agains filed this OA Théreb‘ﬁl;;i","

challenging earlier order dated 24.12.2008 as WeII os L

communicoﬁon dated 11.8.2009 whereby represen’ro’non of ’rhe:"
applicant was rejected alongwith the order dated 12th Augus’r 2009
Whereby the applicant has been directed to hand over the charge _

P
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of the post. R



3. Notice of this application was given to the respondents. Thg ‘
respondents have filed reply. In the reply, the respondents hove
‘sfd’red that disciplinary cosé against the applicant was deci.d,ec_'j by y
the HQCE SWC vi-de their letter dated 31st July, 2009 \by issuing
perfdrmonce counseling to him. The same has been received back
undelivered by the postal authorities giving reason on the envelope |
that his house found locked and despite several affempts made by '
them, the letter could not be delivered. The specific stand taken by |
the respondents is that.the applicant has been transferred in Term§
- of Para 36 of the Cadre Management of MES Civilian Officeri;
- P
Guidelines in the infterest of work services. The posting of the -
applicant >hos been made in the government interest. It is further
stated that represehfcfion of the applicant was considereg' ,
sympathetically, as such, he was posted to Jaipur which is‘ q"iuli_-t‘é
near to Alwar.: Although the résponden’rs have  stated ThOTV'T_h‘e ‘:
~applicant has produced: a false sick certificate and he woson
medical leave from 4% August, 2009 to 13th August, 2009 Gnd_iéfjf; '
'Augus’r, 2009 to 271 August, 2009, but this isgue is not re!evon’r fo.r ’rhe '
purpose of this case. The respondents have categorically s’rcﬁed The
applicant has already been struck off from the strength wef18”}
August, 2009 from GE, Alwar as per movement order Ann.AM |ehe
- has already been relieved from GE, Alwar. It is further stated ’rhoT :
charge of the applicant has olreody been handed ove-r to AG'E :
E/M on 17t August, QOOé {Ann.R/8) ond the applicant prese'n:ﬂy .

hei’rherr holding any charge nor is performing any duties at G,Ei,



Alwar. Thus, according to the respond‘en’rs, the applicant has to
report to his new duty station in ’rerms‘of posting .order dated 2413'h
December, 2008.

4. When the matter was listed on 12 August, 2009, this Tribgnoll
after noticing the contention of the leamed counsel for fh‘Ee )
applicant granted ex-parte stay ’rheréby directing the respon'deg"rhs:':
-to maintain status-quo qQo the obpl-icon’r till the next date of
hearing as it was contended on behalf of the applicant that ’rh.e‘ .
applicant has not been relieved till date.
5. _l have heard the learned counsel for the parties and goréw_e .
through the material placed onfrecord.

6. - The main contention of the leomed'couhsel for the opplico{n_’r.
is that admittedly the dpplicon’r has joinéd at GE, Alwar on
repatriation to_ his choice posting after completion of hard ‘Terlwluir:('—:]‘ '
on 19.4.2008. but the normal tenure in such cases is two yeoré Thu;
it was not permissible for the respondents to fransfer the oppliccéjrlj"r |

before completion of tenure on non-existent grounds i.e. violoﬂo‘n;é,f -
Para 36 of the Cadre Management of MES Civilian Officers
GQideIines. In support of this contention, the learned céunsel for T'h!{e‘
applicant submits that no doubt when the original order of Tronsfé,r?
-wos passed on 24t December, 2009, the disciplinary proceediﬁg:s '
under Rule 16 were pending against the applicant but, THe ,
respondents have not relieved the oppllicon’f at the relevoh‘rﬁrﬁe’
and it is pursuant to order dated 11t Augusf, 2009 that, ’rhe -
applicant has beén relieved and on that date the disciplingry

 proceedings were not pending against the applicant. The Iecme,d
‘ S
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counsel for Thelcpplicon’r submits that véry purpose of P0r0—36
which empowers the authority concerned to curtail the Tenure;:bf

executive/non-executive  officers ogqinsf whom  disciplindry -

t

proceedings have been initiated is that such person should noT
influence the d‘isciplinory proceedings. Thus, according to The :‘
learned counsel for the applicant, since the proceedings hové ;.
been concluded on 30t July, 2009, as such, it was not proper for _
respondent No.2 to take into considéred this aspect while rejecﬂnlg:
representation of the applicant vide impugned order dated 1 Ufj‘ ,
August, 2009 (Ann.A/2). |
7. | have given due consideration to the submissions made by
the learned coonsel for the opp-licvon’r. In order to decide the poj_nj
in issue, it wil be relevant to reproduce para-36  of The
guideline/New Cadre Monogemem‘ Policy for MES Civilian Ofﬁficelair;s.
as issued vide letter dated 15t July, 2003 (Ann.R/1) and thus reods:—'jl:, :

“EXTENTION/CURTAILMENT OF TENURE |

36. All tenures both Executive/Non executive tenures coh
be extended/curtailed based on performance of the
- officer and specific recommendations of MOD/GOC-
in-C/AQC-in-C/FOC-in-C. Recommendation of CE
Commands/CE  Zones will also be given due .
consideration. Recommendation for moving officers
on administrative grounds will be backed with
adequate documentary or other evidence by the
concerned authority. In case of doubtful integrity, 'Thjé,g ‘
administration will be taken in confidence by the
authorities mentioned above so that concerned
individual could be turmed over in the interest of the
state. E-in-C/DG (Pers) can curtail/extend any tenure
with explicit written orders by them. Officers against
whom disciplinary proceedings are initiafed while in -
executive appointments may have to be moved ouf
prematurely.” .



From perusal of this Para, it is evident that tenure of
1

Executive/Non-executive officers can be curtailed - based @n

performance of the officer and also where the integrity of the &

officer is doubtful. This Para also stipulates that the officer og"dins'lf
whom disciplindry proceedings are initiated while in execQ’rivé‘
appointment may have to be moved out prematurely. In terms o:;f
the Oforesoid policy decisioh, it was permissible for the responden"r:s '
to issue order dq’red 241 December, 2008 (Ann.A/]) as on that date
disciplinor;} proceedings have olreqdy been initiated against the
applicant. Thus, we see no inﬁrmi’ry in the action of the respondehf;
in issuing order Ann.A/1 whereby the opplicohf was fransferred from
GE, Alwar to CE SWC, Jaipur as AAD. The contention of the Ieorm?cfj o
counsel for the applicant that when the representation of ’rh;.é_
oppﬁcdn’r was. rejected vide impugned order dated 11 AUgu%T
2009 (Ann.A/2), the disciplinary pfoceedings have already be@Tn '
concluded is of no consequence, as the validity and Iegqli’ryv of ’rhe
order has to be examined on the date when it was passed. Simbl;
because the respondents could have cancelled the fransfer o‘rdle;r
in view of the subsequent devélopmenf will not render the eorl;iel;:rj ‘
render invalid in view of the provisions clon’roi_ned in Para 36 of The )
policy decision, ds reproduced above. Further, | am unobI:é To
accept the contention of the applicant that he should have been
immediately relieved ferm the post pursuant to the drder doTed
28.12.2008 and | since the respondents have noft relieved_ ’rhe
applicant till the conclusion of the disciplinary proceedings, os;slucli_'h.

it was not permissible for the respondents to relievelfhirfﬁ?

y,
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subsequently. According to me, there is no substance in The

submission so made by the learned counsel for the applicant. The

respondén’rs hove. stated that the applicant was not relieved,_;_;qu ! } : :,':’i

there was paucity of staff and the matter was taken up Wifh"fhve Pl g
higher authorities to provide substitute in place of the opplicqrﬁ.
Now the competent authority has provided a substitute and he hos j

already joined and taken the charge of the post vide. order dc’red ;fgé '

17.8.2009 (Ann.R/S) The respondents hove also placed on record e
i ‘7155!':*-'
order dated 30t July, 2009 (Ann.R/4), perusal of which shows Tho’r

f ) '
i |l

the oppllcon’r has already handed over charge of the post to Shn :

Gir Raj Prasad Bairwa who has further handed over charge to AG;‘_E; |

(EM) vide Ann.R/8. ' B S
Thus, in view of this subsequent development where the r’iew ,

AGE (EM) has already resumed the charge of the post held by Ath:e:‘?,j L
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opplicdn’r and the foc’r' that the op‘plicom has been Tronsfervr?d'tr?i:’__'. - "
Jaipur which is very near to Alwar so that he can look oﬁér hlSOld Y .

mother and studies of son, it is not permissible for rﬁe in exercislei':%‘f';; Ce
power of judicial review to interfere with the order of Tr’on'sférf

e ]
oo

especially when the normal tenure of the applicant is-also to Abe? |

expired after few months i.e. on 18.4.2010. The reliance ploced:':,pyfz N :

the learned counsel for the applicant on the decision of the ADQX{Q
| S

Court in the case of Kendriya Vidyalaya Sangathan vs. Damodaf |

N
Prasad Pandey and Ors., (2004) 12 SCC 299 that infraction.of any

prescribed norms of principles goveming fransfer/guidelines can’ .
form basis for interfering with the fransfer order is :Qf:. n@'

consequence as the applicant was fransferred pursuonf' to ’rhéj




guidelines as contained in para-36 (supra). This is not a case Qfl
infraction of guidelines. Further, the Apex Court has repeatedly héld

that transfer is an incident of service. Who should be Tronsferréa :

where is the matter for the appropriate authority to decide. Unless.

the order of fransfer s vitiated on mala fide or is made in Vibloﬁon of
the statutory provisions, it is only in these circumstances that ’rhé '

court can interfere. This being not a case of such nature. Thus,

“according to me, no interference is required in the matter.

8. For the foregoing reasons, the OA is dismissed with no order as ’

to costs. , A

(M.L.CHAUHAN)

Judl.Member
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