L CORAM

_ HON’BLE MR M. L CHAUHAN JUDICIAL MEMBER

_'(By Advocate Mr C.B. Sharma)

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL |
JAIPUR BENCH ‘

Jaipur, this the 26,th day-of'AuguSt, 2010

ORIGINAL APPLICATION NO. 14872009

- Smt Nirmala Sharima wnfe of Late Shn Ram. Karan Sharma aged about- '
41 years, resident of - Near Gunawalon Ki Havell, Kota Junctlon Kota

(RaJasthan)

VERSUS/ s

~

1. Union of- Ind|a through Secretary to: the Government of Ind|a

. Department of Posts, Ministry of Communication and Informatlon o

Technology, Dak Bhawan, New Delhi..
- 2. Postmaster General, Rajasthan Southern Region, AJmer
~ 3. .Senior Superlntendent of Post offices, Kota Postal Division, Kota
4 D|rector of accounts (Postal), Jalpur :

(BY Advocate Mr. Gaurav Jam)

—

ORDFR (ORAL) :

The appllcamthekmdow of Late Shri Ram Karan Sharma has

" filed. this OA thereby praymg for the followmg rellefs - .‘

(i) That the entire'reCord relating to the case be called for and . -. -
- after perusing same respondents may be directed to ~
_ restore the family pension to the applicant from the month -
- of October, 2006 with the further. direction not to -recover

any amount on account of family pension paid to the

applicant since 30.5.2001 to 30.09.2006 treating the .lat'e_i_
. husband as deemed. regularized by quashing memo dated

26.3.2009 with the notice dated 9:11.2006 (Annexure A/1
and A/7) with all consequential benefits.
(i) 'iThat respondents -be. further directed not to withdraw any

©30.09.2006.
- (iii) * Any other order, dlrect|on or relief may be passed in

favour of the applicant which may be deemed fit, just and -

proper under the facts and circumstances of the case.

fevtereees .'A‘pp'lica nt

Sl DR eenn.ReSpONdents:

benefits extended -to- the applicant after the death of her -
husband- and allow to draw family - pensnon as drawn upto_' :
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(iv) That the cost of this application- may be awarded.”

- 2. The grlevance of the appllcant in this case is regardmg lmpugned

.~ order dated 26.03.2009 (Annexure A/1) whereby the representatlon of

the apphcant made pursuant to the dlrectlon glven by this

Trlbunal in earlier OA No 462/2006 decrded on 24 11 2006 was
decided whereby direction was given to the appllcant to submlt -
representation before respondent no. 2,_.who'will decide -the same
within-a period of one. month from the date of the receibt. of the

'represehtation. At this étage, it .will .be useful te quote fhe relevant . -

portion of the impugned order, which reads asﬁrmder:—'

- I have gone through the ‘representation and relevant--

records carefuIIy and dispassionately and found that Shri Ram

Karan Sharma, late husband of Smt. Nirmala Sharma and the

then Casual labour who was working as Chowkidar in Kota Dn.

. was conferred Group ‘D’ status with temporary status and before

death he was not absorbed as regular employee. Therefore, no

reason/ground was available to get pension and pensionary
_‘benefits on account of death. ‘But all pensionary benefits were

given' to Smt. Nirmala Sharma .erroneously. However on

detection of mistake pension payment was stopped and recovery
of amount of Pension and pensionery benefits already paid was
ordered. Her contention that. she ‘was not provided with the
~ information regarding status of her husband in the department
by the department is not tenable as there is no provision in the
law/departmental rule to provide information regarding status of
Govt. servant to his family members. Her contention that her
husband. was posted against regular Group ‘D’ post is also not
- correct as Shri Ram Karan Sharma was never posted as a
regular Group ‘D’ employee. He was a.casual labour and was.
working “against the post of Chowkidar. He was, hoVyev_er,
conferred Group ‘D’ with temporary.status as mentioned in his
service book which is the concrete evidence to prove status of
the demise employee. Besides above, Shri Ram Karan Sharma‘
was fully aware of his status as he applied several times to
appoint himself as regular employee during his life time but due
to lack .of requisite qualification he was not brought on regular -
establishment at that time. This fact of temporary status of Shri
Ram Karan Sharma as well as irregular payment of Pension and
Pensionary benefits alongwith the fact that. irregularity was
detected_at the time of considering Smt. Nirmala Sharma’s case
of compassionate appointment was also mentioned by the SSPOs
Kota in the Show Cause Notice dated 09.11.2006. There is no
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prov15|on in the Iaw/departmental ruIes to regularlze the serV|ce

of deceased employee as regular employee after his death and . . -

- also the payment of Pension & Pensionary benefits on the ground
.-‘that demise employee had left three daughters and . particularly
in this case when an employee with temporary status is not

. eligible for payment ‘of family pension and pensionary benefits.. ..
" Provisions of.Rule'9 and Rule 70 of CCS (Pension) Rules, 1972 is - '~

- not apphcable in this case as Shrl Ram Karan Sharma was a
casual labour. :
Based _o'n 'th‘e‘ above._fa_cts,- I:do not find- any' _reason to
interfere in the matter and therefore reject the representation.”

C e

It is this order, which is'chall‘e_'nged in this OA.

3. Respondents have ﬁled their reply thereby justifying their action.

4. Ihave heard the Iearned counsel for the partles and have gone

‘ 'through the material pIaced on record From the materlal pIaced on

o record it is. ev1dent that husband of the apphcant was a Casual Iabour

.Chowkldar w1th temporary status and h|s servnce was never“;".-

- regularlzed. Thus_I see n_o -mﬁrmlty_ in the reasonlng g,lven by

“respon’dent'no' 2, as reproduced above, 'whereby.it has been held that

‘ casual Iabour W|th temporary status is not entltled to the pensnonary A

beneﬁts and thus the W|dow of the appllcant was not entltled to the *

“payment of penSIon & pen5|onary beneﬁts The respondents have also '

_'such d|screpancy came to the notlce of the department The questlon o

\

explamed the c1rcumstances for lssumg the show cause not|ce when

whether_} casual Iabourers w1th temporary status are entltled to |

'penStonary beneflts,has been'cons!dered by the ,Apex Court:ln the case - :

~ of General 'M'a“na'ger, North Western Railway &  Others vs.

~ Chanda Devi, 2008 (1) SCC (L&S) 399 and it has been held that what

was protected-by conferrin_g temporary status upon a casual employee : . . - 3

was his service and by reason thereof the Pension Rules were not



made ._a.oplica:ble to the workman so long as_he is not ebsorbed in
~ Government service.. Even the'learned counsel for the applicant does
not dispute that p'ension" _ru'les_ are applicable to_gov_er(nment servant
and casual labour with temporary status ca-nn‘ot be termed to be a
Governm'ent seruant unless absorbed by g‘-;i'ving regular 'a;‘Jpointme‘nt.’

As can be seen 'from relief_ cléuse, as repr‘oduced'above, the app'licant' »
is claiming ‘th-a-t directions may be given to the respondents to treat |
" her husband as government servant by regularlzmg h|s serV|ce froml‘
back date. Accordlng to me,- such course. |s not perm|55|ble more

partlcularly, in view of the Iaw laid down by the Constltutloné Bench of
& .

the Apex Court |n the case Secretary, State of Karnataka & Others
" vs. Uma Devn (3) & Others, 2006 SCC (L&S) 753 the Apex Court in’

Para No. 53 has made the followmg observations:-

"53. One aspect needs to be clarified. There may be cases
- where irregular. appointments (not illegal appointments) as
explained in S.V. Narayanappa [AIR 1967 SC 1071], R.N.
Nanjundappa [1972 (1) SCC 409] and B.N. Nagarajan [1980
SCC (L&S) 4] and referred to in Para 15 above, of duly qualified
persons in duly sanctioned vacant post might have been made
- and the employees have continued to work for ten years or more.
but without the intervention of orders of the courts or of
tribunals. The guestion of regularization of.the services of such
employees may have to be considered on merits in the light of
- the principles settled by this Court in the cases above referred to
and in the light of this Judgment In that context, the Union of
India, the State Governments and their instrumentalities should
take steps to regularize as ‘a one time measure, the services of
such irregularly appointed,  who have worked for ten years or
more in duly sanctioned post but not under cover of orders of

- the courts or of tribunals and should further ensure that regular

recruitments are undertaken to fill those vacant sanctioned posts
that require to be filled up, in cases where temporary employees
or daily wagers are being now employed. The process must be
set in motion within six months from this date. We also clarify
that regularization, if any already made, but not sub judice, need
not be reopened based on this judgment, but there should be no -
further bypassing of the constitutional requirement. and .
regularizing or making permanent, those not duly. appomted as
per the constitutional scheme.” -~ .
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R : the mstant case the appl|cant has been held not~ entltled to any '

5. "As can be’"seen from' the Pa.ra.extracted-'above the Apex-Court

-has categorlcally held that regularlzatlon lf any already made but'not - )

'sub ]udlce need not be. reopened based upon th|s Judgment but there

- should not be further bypassmg of the constltutlonal requrrement and -

regularlzmg or maklng permanent, those not duly appomted as- per the

constltutlonal scheme Thus in terms of the law laid down by the Apex

~,

- court in the case of Uma DeV|s case; no d|rect|on can be glven to
regularlze the service of the husband of the appl|cant from the back

N ‘date dehorse the const|tut|onal scheme as admlttedly, the husband of

proce's's of selection:’and without adyertisem'ent of the post and -thus _

has no rlght for regular or permanent employment Thus accordlng to
me, the appllcant is not entltled to any rellef and OA deserves to be

_ dlsml_ssed W|thout any costs.

6. Before parting with the matter, it may be observed that'the

o applicant 'was granted family and other retria'l b’enefits on'account of

' cannot be held responsrble The appllcant is a wrdow of a. casual labour
and ‘might have spent the amount of- pen5|onary beneﬁts presummg )

L that she was entltled to the same Iegally Admlttedly, the appllcant dld

not know the |mpl|cat|on of the undertaklng glven by her to the effect

.that |f DCRG and pen5|on-of excess-amount is pa|d to her s-he-wnll

B 3

| "regardlng excess payment of DCRG and pen5|on amount whereas in-.

4-amount of pen5|on & graturty Admlttedly, |t is not a case of such

_ the ,appllcant was engaged asl casualllabour wlthout _followmg_. due'

o - .

- the mlstake commltted by the respondents for wh|ch the appllcant 4

‘ refund the same Further undertaklng glven by the appllcant was. .

- nature where famlly penS|on and graturty was pald |n excess. In case -

%



the husband of the applicant is held entitled to the pensionary benefits

- being a government servant, in that eventuality; no excess payment of

gratwty and pensmnary benefits has been given to ‘the appllcant

However, it is a case of such nature where husband of the applicant

_ was not a government servant but was a casual Iabour with temporary

status and thus not entitled to any amount of gratuity as well as
pensionary t_)enefits: Thus it is a case vuhere the respondentsshould
consider the matter regarding waiving of the excess amount of DCRG
amounting to Rs.50,796/- and aI_so farnily pension @ Rs.148-0‘ + DA

per month paid to the‘aoplicant w.e.f. 30.05.2001 to 30.09.2006 in

the absence of any fraud attributed to the applicant. In the similar

circumstances , the Apex Court in the case of Paras Nath_ Singh vs.
State of Bihar & Others, 2'00_9' (2) SCC (L&S) 198.has set aside the
order of'Hon’ble High CourtUphoIding the recovery @ Rs.5000/- from
the salary of the aoplicant. Even'the_ Apex Court in the case of Chanda )
Devi (supra) while hol,ding that Cas_ual Iabour with -terhporary status
are not entitled to pen-siona_ry beneﬁts,' however, in exercise of power

conferred under Article 142 of Constitution of India directed that in -
case respondent no. 1 before the Apex Court has been giuen any.
beneﬁt mcludmg the benefit of famlly penS|on the same shall not be
recovered On the same parity, the case of the applicant. for waiver of -

gratuity as well as pensionary beneﬂts is required to be considered by

the respondent no. 2.1 wush to clarify that since the apex Court in the

case of Chanda Devi has given such direction in exercise of power

" under Article 142 of Constitution of India, as such no positive direction

€an be given by this_TribunaI regarding waiver of gratuity amount and

pensionary beneﬁts, as power of Article 142 of Constitution of India can
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only be exercised by the. Apex Court and " not by other courts or

Tribunals.
7. For the foregoing réasohs, th.e OA is disposed of with no order as
to.costs. o . ]
A L P
(M.L. CHAUHAN)
) MEMBER (J)
AHQ



