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Central Administrative Tribunal
. Jaipur Bench, JAIPUR

‘ TA 23/2009
(C.W.P.N0.3880/99)

ThlS the =)” "/doy of Augus’r 2009

Hon’ble Shri M.L. Chauhan Member (Judlcwl)
Hon’ble Shri B.L. Khatri, Member (Administrative)

Dinesh Kumar Sharma

- S/o Shri Laxmi Narain Sharma,
Aged about 32years :
Presently working as Jr.Stenographer
In the National Institute of Ayurveda,
Madho Vilas Plaace, Amer Road,

' ~Jaipur {Rajasthan) A ' ....Applicdnf_

(By Advocate: Shri 1.5.Malik)

- VERSUS- =
1. National Institute of Ayurveda, Madho Vilas Palace,
- Amer Road, Jaipur, through its Director,
2. Dy. Director (Administration), National institute of
Ayurveda, Madho Vilas Palace, " .
Amer Road, Jaipur,

3. JaiPrakash /o Shri Chhajulal,
presently working as P.A. to the Director
National Institute of Ayurveda, Modho Vilas Palace,
Amer Rood Jaipur, -

..... Responden’rs
(By Advocate: Shri. M.D: Agcrwol for Resp.No.1&2
: ' and Sh.T.P. Shormo counsel for Resp.No. 3)

ORDER

~ (By Hon’ble Shri M.L. Chavhan, M (J):

The peﬁﬁoher has filed »Wri’r Petition in the Hon'ble High
Cour’r in ’rhe yeor 1999, which was regls’rered os CIVII Wn’r

_Pefition No. 3880/1999. Conseguent upon the conferment of

L
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A

’rhe' jurisdic’rion upon - this Tribunol the Writ Peﬁﬂon WO

.’rronsferred to this Trlbunol by ’rhe Hon'ble ngh CounL of

' —RO]CISThOﬂ Vlde order do’red 6.5.2009.

2 AS con be seen from averment made in the Writ Péﬁ’ribn,
the 'grieyqnce ‘Qf the pefitioner is.regording his bromo’rion to the
pos'f. of Senior'S’renogrop:he‘r.from,’rhe d:o’r“e he bécomés eligible
to the post of Senior‘S’renogrqpher offer,’compI\éTiQn of ‘5’y.eors'

of service ln the feedér grade and cpnsequen’r» upon such

- promotion his case may also be considered for promotion to

the. post of PA fo ’r‘h_e Director by déeming him as Senior

Sfehogropher ih the year 1993. Further prayer was that

- respondent be restrained from making the Direct Recruitment

to the post of‘ PA to the Direcﬁ’rdr and they }noy be directed to

- first complete the process by promotion by prbmo’ring eligible

persohs including the pe’ri’rioner' on the po's’r of Senior

. : ‘ : iRC _
4 tenographer and after that PA 1o the Director frongvoilcbiIi’ry

of vdcohcy.’ It may be stated that subseqdenﬂy one Shri Jai

Prakash was dp’poin’red as PA to the .Direc’ror vide nofification

-dcﬁed ‘29.3.1997. Thereafter the applicant was permitted "ro file
Aqmended Petition in which the Petitioner has impledded Shri Jai '_ '

- Prakash ds respondent No.3-.‘ Further, . 'in . the . amended

Pe’ri’rion‘\’rhe additional ground was raised in which it was

averred ’rho’r promotion yof the respbnden’r No.3 made on -
NER o 14 195 .. _
3-is ||oble to be quoshed as responden‘r No.3 is hcvmg
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no reqUis_h‘e qualificafion cmd‘»re‘quiremen’r for the post of PA. As

- per ’Rul§5 years of ‘experjénc’:e of ‘the post of Juhidr'

Stenographer is required for promdﬁon which experience he

'u'\’ ol.r{) (2

doesfho‘r'possess,\ respondent No.3 was Aoppoin’red ‘as Junior |
Stenographer on 21.4.1995. As ~such promotion of the

reépondehf No.3 is Iic_lb'le to be qudShed. Based on this ground

" in the amended OA,-‘Theproyé'r ii(a) wos'incorporo’red_ to the

efféd that order of promotion dated ]3.10.]999'o-f'_ the

., respondent No.3 be quashed and respondents be directed to

give promotion to the Pefitioner from fhe date from which the
promoﬂoh was _given."ro the respondent No. 3 with all back
wdges admissible on the post of PA.

3. At this stage it wil be useful fo" notice few facts. The

| peﬁ’rioner Was dppoih’red' as Junior Stenographer vide order

4.11.1987 and he joined on 16.11.1987. It is also notin dispute -

- that promotion to the post of Senior Stenographer -as well as PA

in Thé- respohdenfs department wéré governed as 'per
provisidhg exisﬂhg in the Sc?htedulel Appended Wi’rh the Nd’riondl '
Ins’;iTuTe of Ayurved Sér\'/ice RUIe‘s_ 1982 (her}eindf;re'r,.refe'r'red, fo
as _Sérv,ice Rules 1982). Re’spdnden‘f has 'f_iled reply and in. the
reply respondent hos‘sfo’red that pri_'or to 23.4.1991 Theré Were
two pos’rs. of Senior Sfe_no-gropher’(One fb,r Hindi and Other for
English), lying vacant in "rhe‘ depori‘mén‘r and these pogfs were

upgraded 1o the post of PA to the Director  vide order dated
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| 23.4V.1991(A.nrJeXLere R"—]).-Thus, occording‘ ’r‘oA‘rhe respondents
' ’rhere.- WQas no.pos’r of ,Senio.r Sco:le STeanrobher‘ when the
’ opplicon’f' Ibecome eligible "for promotion as such the -
qpplic;ont conn_of be promoted fo ’rhé pos’r.Qf Senior Scale
S’ren’ogropher. It is fur’r'her._s’ro’red that feeder_ éotegory/ gfode '.
for promotion to the post of PA is Senior S’rehogjropher with 5
. yéors:of' expérience’ ‘on the post. | fhu_s occording "ro the =
r'esp'ohde_n’rs ’rhe applicant could hd’r have been promoted to
4 f_he b'o,s’r of PA:. Respondent has further s;fo’red‘ ’r‘hcr’r the post of
PA has fallen voéonf_ m the year 1998. In .order to fill up that
— pos’r‘, nofification dqfea 26.42.]999 (Annexure"A—é) was issued
whereby ’rhé Ao-pplic‘oﬁons were invi’red for filling up ’rh’e..soid‘ '
posf_.by way. of Direct Recruitment as per cohdil’riorﬂs s-ﬁ‘pulo’red |
therein. It is stated ’rho.’r Peﬁﬁoner did not apply burﬁuan’r-’ro the
said ho‘riﬁcd’rion, however, ’res“ponden’rs‘ No.3 who g:Ioes not
“have re_quféi’r'e experience boqf 7 years oppliéd for the said post.
Since he has d_uoliﬁe_d selécﬁon test the relcxdj‘ion was given ’ré
The,respondehf No.3 in terms éf Rulé 17-of Service Rule'1982,
" Thus, occ‘ording to the respondent the opplicon’r can néf have -
dny grievcnée regarding selection of the respondents No.3.
- The be’riﬂonér has filed rejoinder, réf’reroﬁng the stand taken in
the Pe’ri’rioﬁ, | |
4 Wﬂe- 'hové_ heard leamed counsel for por’riesl, and

" considered the material placed on récord. In Qrder to decide
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wlice
the mo’r’rer in con’rroversy it will be relevon’r ’ro %Q@séﬁ the

relevon’r porfion of,' said- Recrun‘men’r and promotion Rules for
the pos’r‘. of Senior- Scale Stenographer and PA to Director as

stipulated in Schedule Appended ’ro’A.No#ionol ins’ri’ru’re of |

 Ayurveda Service Rules 1982. The post of Senior Stenographer

- find mention at Sr. No.8 of the Schedule. As can be seen from -

{

- Column 5 method of selection is by promotion fdiling which by

Direct Recruitment, Column 6:and 7 sfipulates f'hOT the said post

has to be filled ub from Junior Stenographer with 5 years

experience on the 'pos’r. Admi’r’redly ’rhe'opplicoh’r has joined

on the post of Junlor S’renogrepher on 16.11.1987 cmd he could

have completed 5 years of serwce in the co’regory of Junlor

o S’reno‘grop‘her as on 15.11-;1992 so as to become eligible by

promotion to the pos’r'of Senior Scale S’rehog‘ropher. As can

been seen from the material placed, on record (Annexure R-1),

two posts of Senior S"re»nogr_opther which 'were lying vacant in

| - the depor"rmen’r were upgraded as PA to the Director in the

“scale of Rs. 1640-2900 vide letter dated 23.4.1991, that is much

prior to. ’rhendo’re when the dppliccm’r became  eligible for

promoﬂon ’ro ’rhe pos’r of Senio‘f Scale Stenographer  viz

- 15.11.1992. The Oppllcon’f has also not chollenged ’rhe Iegoll’ry

ond voI|d|’ry of ’rhe upgrodohon order doted 23.4.1991

(Annexure R-1) in this Ffehhon.

LL_v\,,,



_5.:" ‘Thus, in vie’w of what has been Sfafed obove',A the prayer
'of the oppllcon’r ’rho’r he should be promo’red ’ro the pos’r of
Senior Scale S’renogropher aofter complehon of 5 years of :
-servic-e‘ ,w;eif. 16.11.1992 cannot be accepted, as on
16.11.1992~There Wass no- post of Senior S;:dle ST.enogrdbheru in
the depor’rmén’r_. The only two bdsfs .c')f-"Senior Sténogrophefs
| which were éxisﬂng in the depdr’r’men’fwere already upgrdded
to that post of F’A vide order dated A23.4.1991, Thus the |
Péﬂﬂo_ner is‘-no’r‘en’ri’rled ’r\o’ any relief. |

6.‘ ) Similorly, the 'Pe’ri’ri.oner is also not entitled to ‘bromoﬂon’ro
. the post of PA.  The said post has been .meh’rione‘d at Sr No.4
of the SchedUIﬁe of the S_ervice/R_uIes 1982." As can be See~n from
the column 5 the soia oost has to be filed in by_pfomo’rioh
| foiling.Whiéh by Direct ‘ReérUi’rmén’r frofﬁ ohongsf Junior /
Senlor Scole S’renogrophenColumn 6& 7 mokes it clear that
- feeder co’regory for promo’nog to the post of PA to the Director
is Senior Scole S’renogropher wn‘h 5 yeors of experlence oﬁ the
‘pos’r. Since the petitioner belongs to co’regor? of Junior
Stenographer and nof that of Senlor Scale STenogropher as
such he could not have been pro.mofe‘d to the post ‘of' PA.
- Further as coh be seen f'rd:m the Célumn 4 the quolifico’r‘ib-n fof
’rhé post by way of Direct Recrui’rmen\‘r'hos been pfesCribed as
under;

E (1) A dégree"ff'rém <;1‘Uhiv-e'rs‘i"r‘y.,' A

Wy ' '
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(2) Atleast 7 years experience.

7. As diready noticed above, the post has to be filled in by

promotion failing which by way. of Direct Recruitment from

amongst Junior / Senior Stenographer in the Institute through

Wri.’r’ren-T'es’r‘ and Ihferview. Since no p-erson was eligible for

promotion to the st’r of PA as per the Recruitment Rules , the

respondent issued a nofification (Annexure A-6) f_or‘ﬁllihg up

the post of PA by way of Direct Recr_ui’rmén’r in terms of

requirement of the ofovresoi'd rules and for that pu-rpAose ’rhé '

/\opplicoﬁons have to be submitted up’ro 5.3.1999 till 5.00 PM.

) Admi’r’re_dly, the. applicant has nof oppiied pursuant to the

aforesaid notification for the post of PA, although, he ‘was

eligible and was having requisite experience of- 7 years as

stipulated ih _Thg RUl_és. It is also Odmi’r’re_d fact that the
féquhden’r No.3 was Qp.p_oin’red as Ju.nior.STenbgropher'_on
21 .‘4.1995.\ ’AS:imiHed!y the responden‘r N<->‘.3 was not possessing
7 yeors' of experience as stipulated in Tﬁe Ruleé. The stand
’rokeh by the respondents is that since_ fespbnde‘nf NOS wds’ the

only candidate who has qualified the Written Test ond.lhferview :

“he was granted reloxation in terms of Service Rule 17 of

"‘National Institute. of Ayurved-. Thus, dccording to the official -

respondent there is no infirmity in the selection and

bt/

oppoin’rmenf of the respondent No.3 as PA to the Director of

Institute.  In order to decidé this controversy it will be useful to
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quote Rule 17 of National Ins’ri’ru’re of Ayurved Service Rule 1982
which thus reads as undef:-

17. Academic and Technical Qualification and
‘Experience: - " '

_.The academic and technical qualifications
and experience shall be as provided in Column NO.4
~and 7 of Schedule- for Direct Recruitment and for
Promotion, respectively. . The Essential Qualification
are not-reloxable, however, the appointing authority
may grant relaxation in experience to a candidate
fro reasons to be recorded in writing.

8. 'Thus, from the perusal of the Rule 17 as quoted above, it
was permissible for the appointing authority to grant reloxation
in éxperienée to a candidate for the reasons to be recorded in

| wri’rihg. Admittedly, the ‘peﬂ’rioner hats not applied for the post
of PA to Director on the basis of nofification (Annexure A-6) and

WO ,eligible:fof selection: by Direct Recruitment in terms of

~ Recruitment Rules having at I.ects’r'7- yAeors"VOf experién’ce on the
post of s__’r’eﬁogrcphe‘r.' In case the petitioner had applied for
the post of PA it was not permissible'/for the respondents to

“resort to Rule 17 i.e. relaxation clause as relaxation clause, can

be' invoked only when there are no eligible persondn the instant

COSG)TTM&%—@W 'Pjgrhirjg has beenv'broQgh"r\'
on record v’rhq’f there were éligible persons whd possesses the
requisite expérience as sﬁpuld’red in the ru-les still resbénden‘r
No.3 was selected. Since, the re_spondenf No.3 has qualified

Written Test and the . Interview and no official with requisite

experience was ovailoble/we see no illegality in the action of
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| -Th‘e adppointing authority to _grcn’r»,reloxo’rion- of-'»eXp\eriehce Ig
the case of respondent No.3 Thus, we see no infirhify in the
oc’riéﬁ bf the o_ffi;:iol 'respondﬁen’r wheAreby‘ ’rhe’\responden-’r No.3 |
wdas 'bromo’red/ selected and given _dppoim‘men.’r‘ as PA to the
Director of Insfitute.

9. Yet for qné’rher.réosons 'Thé op’plicoh’r is \pr;cluded,from

challenging the selection of the respondven’r No.3. Admittedly,

the petitioner has not opplied for the ‘pos’r of PA . The Apex

Co‘Ur’fiin ’rhe"c‘os(e'Aof K.H. Siraj Vs. High Court of Kerala 2006
- SCC (L&S) d’r'poge 1345 in para 68 dﬁer relying upOh the

-‘judgmen’r of the Apex Court in the case of UmkaniSaran (D)

Vs. State of Bihar ,]97‘3- 1 5CC 485 has held that only those
who are eligible or in-zohe -of' consideration .can question :’rhe
Iégoli’ry or Q’rherWise of @ se'léc”r list. Since the petitioner hlos;no’r |
applied for the pbs’r of PA to the Direcftor, ‘os.such h_ié case for
dp‘éoin’rmen’r to the post of PA could_ nd’r hdve been -
considered and thus &= pre‘cluded from challenging the select
list ‘pursuon_’r to which respondent No.3 . W;JS "gron’fed

, ';oppoih;rmen"r to the post of PA 1o Thé Di}écTor., \-

| 10. -The‘relion.c:e' placed by the Ie-orne'd Ac'ouhsel for dpplicdn’r
on ;rhe judgmen’r of Bahadur, Singh Vs... State Puhjab & Haryana
H:gh 'CourfA .19.9? (8) SLR is of no consequence. That was case
where' the claim of ’rh'e‘ be’riﬁon'er before ;rhe Hon'blé High Courf

for ’oppoin’rmen’r ’ro"r,h_e post of Execufive Engin,eér waQs

-
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ovérldéked on' the ground that he has no’r‘- passed A’rih.e
depcrjrme}n’rdl exqminq’rion. T“‘he Hon'ble H\igh"CourT has held) _
that ’rﬁere iS No such requirement .of ohy law for passing chh ‘
~ depqr’rmen’rol. ‘éxdminoﬁon. It-was in THis’con’réx’r the Hoh’ble_
High Court has held that _Pé’riﬁgner‘could not have held
ineligible to be cbnsidéred for promo’rioh._ | |
1. We i;dil "to understand h,ow. the applicant can take
| dssis’roncé'.firom' this 'judgrvnen’r. - The case of —The'dpplicohf for
g Y 'prcsmd’rion’r‘o-’rh‘e post. of Senior Scale STeanropher wosln'o’r.
| g:bnsideréd OD ."r'he gfound‘fhot at the r‘ele_\;qn’r fime when he
'Qbecvo‘me veligible fbr_' pero"rion no poéf._ bf Senibr Scale
S’renOQer'h_er Wos.i‘n}exis’rence dnd further he‘céuld not h_ove
been prOm'o’(ed ;rok’rhe post c;f P.A.’ré the biréc’ror as feeder
grade cdfegjory . for prorhq’ric‘jn-’ro this post is Senior Scale
'VS’rénogropher. |
‘ 12.*"—.‘\ For the forfegoing.reoso’ns‘ we are of the view that the
pe’ri%rionér has ho‘r made out o-ny cqsé for grqn’r of qm; relief.

) Accordingly, the TA is dismissed with no order as fo the costs.

[MO I | ,
(B%.Kh Wy - (M.L.Chauhan)
Member (Administrative) " .7 Member (Judicial)
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