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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL
| JAIPUR- BENCH, JAIPUR o

- . | L Jaipur, the/./‘day Of_November,_200_8 }

~ REVIEW APPLICATION NO.23/2008
o

ORIGINAIL APPLICATION NO.105/2004

- CORAM :

-~ HON'’BLE MR.M.L.CHAUHAN, JUDICIAL MEMBER
- VHON’BLE MR.B.L. KHATRI ADMINISITRATIVE MEMBER

. Babu Lal Mudgal
S/o Shri Ratan Lal Sharma, L o
Retired from the post of DDM (PLI I), i
-O/o Chief Post Master General, S
" Rajasthan C|rcle :
~Ja|pur

L Appli@:ant;

Versus

= 1.- - Union of India through
L .. Secretary to the Government,
' .- Department of Posts, _
Ministry of Communication,
. Dak Bhawan Sansad Marg,
“New DeIh|

2. Chief Post Master General,
-~ Rajasthan Circie, -
-Jaipur.

3. ShriBodan Lal Meena, =~ - - . T
-~ -“Assistant Dii'ector ST S
‘Postal Services,
-“Jodhpur Region, Jodhpur
‘At present SSPOs Alwar. - -

- 4. . Shri C.M.Gehlot,
-~ Sr.Supdt., RMS;
“Jaipur D|V|S|on
‘Jalpur .
, . Respondents



-

thereby praylng for the foIIowmg relief :.

ORDER -

- PER HON'BLE MR.B.L.KHATRI

N .

" This Review Application has been filed by ‘th'e applicant, f_o'ri-t

reviewing’ the order~dated-3'9 '2008 » passed by this Bénch of the .

| _Tnbunal |n OA 105/2004 The appl|cant had f|Ied the sald OA

(i) That the entire records relating to this case be called for
- and after perusing the same the official respondents be
dirécted to promote the applicant in the cadre of HSG-I. .
- (IPO'line) w.e.f. 3.4.91 with all consequential benefits,
by quashing the letter dated 5.3.2003 (Ann.A/1) with
the letter dated 4.4.97 (Ann.A/7) and declaring the
‘ rpromotlon of respondents No.3 and 4 against procedure
~and rules. :

(i) =~ By another_appropriate order the official respondents bé
- further directed to. treat the applicant senior to
respondent No.3 (Bodan Lal Meena) and accordingly

- “grant all the consequential benefits to the applicant.

(iii)‘: Any 'other’, order, direction or relief may be"'passed in
' favour of the applicant which may deemed fit, just and-
“proper under the-facts and circumstances of the case.

(iv) "'rh‘at the costs of this appIiCationrrnay be awarded:.” S

/

2. -The said OA was decided by this Bench of the Tribunal vide

order _dated 3'.9.2008, d"i'smissin'g-the_ Same;» The applicant has

subrnitted this RA for review' of the said order.

o

3. In the OA the appllcant was. aggrleved agamst the L

-dlsmlssal of h|s appllcatlon through order dated 532002

(Ann A/1), passed by the Chlef Post Master General Gnevance' _

B -of the appllcant was agamst the order dated 3.4.91 (Ann A/5)
' regardlng promotlon of ASPOs to off|C|ate in- HSG I (IPO Ilne).

h Cadre, whe’reb_y. Shri B._L.Bhambhl, Shrl Bodan “Lal. Meena -and '-
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4 Shri_fC.'M_.Geh‘Iot. had b.een'promoted to officiate in HSG-I (IPO" :

line). .

4. In Grounds_ (A) (B) (C) (D), (G)&(H), the _review._"

-petltloner/appllcant has agam ralsed the pomt that as per orderf

) dated 13.4.87 (Ann A/4) the competent authorlty has regularly '

promoted the appllcant as well as prlvate respondents in the_A'

cadre of ASPOs and has pIaced the|r names . |n the order of

seniority. - As per thiS'order, the apphcant is senior to

' respondents No 3 and 4 because h|s name is at S.No.39,
‘ where'as names of respondents No.3 and 4 are at S No~ 56. & 52

respectlvely Therefore actlon of the respondents |n treatmg‘

respondent No 3 as- senlor to the appllcant and promotmg h|m‘ ‘

on the basis of sen|'0r|ty in HSGeI was totally ag'amst the rules. *

. 5, Secondly,' in Ground-(A), it is 'submitted .that the gradation '
'-Ilst/senlonty |ISt corrected upto 1 7. 86 has no Iegal sanctlty in
‘the eye of law for the purpose of further promotlon in the cadre

~of HSG I (IPO ||ne), the same was not reqmred to be chaIIenqed.

at all by the apollcant |n the OA as further promotlons were

r_equlred to be» made as per the se_n_lorlty p05|t|on glven in the

ﬁrOmotion order of’H-SG'—‘I (IPO line) dated 13.4.8_7_('Ann'.A/_4'),. S

6 | In Grounds (E), (F)&(H), the appllcant has agaln raised the'

grounds aIready decided vide order dated 3 9 2008

7 Thlrdly, the applucant has contended that out of three total‘

posts of HSG I (IPO I|ne), the respondents have fllled two posts

KIS
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| by SC candldates namely, S/Shrl B L. Bhambh| and C. M Gehlot

- thereby prowdlng reservatlon to the extent of 66 33% and if the

vacancy\ﬂlled up by Shr| Bodan Lal Meena |s also taken |nto‘”

account then the percentage of reservat|on would amount to'

, 100% The mam thrust of the appllcant is that the respondents -

have exceeded the l|m|t of reservatlon

] 8 As regards pomt No. 1&2 we ﬁnd that the criteria for

promotlon to HSG -1 (IPO l|ne) is senlonty cums- ﬂtness |n ASPOs

cadre w1th at least two years of 'service in-AS'POs cadre There

commumty-W|se break u_p whereof is as under :

-~ Unreserved . : 01 -

-~ sc 02 [one carried forward poift]

Shn B. L Bhambhn belng senlor to the appllcant in ASPOs cadre

,‘ was selected agalnst the carrled forward pomt of SC for the year -

1986 No DPC was convened in the year 1989 and 1990 and

Shri B. L Meena being senior to the appllcant in ASPOs cadre was

selected agamst the unreserved vacancy and Shl"l C M. Gehlot'

- who |s Junlor to the applicant’ was selected agalnst the vacancy,g

reserved for SC. However, the appllcant could not be selected .

due - to non- ava|lab|l|ty of -any ‘more vacancy for unreserved

-category. The followung senior most ofﬁmals of_ _the ASPOs cadre

®

were in the normal zone of consideration:

SNo N Nam‘e o .'No.of;C,irfr:cle Gradation list of ASPOs F
-1.. Shl"lR |roh o - 05



Shri J.P.Meena - . 24

2. :
, 3. shriAR Gurnani 38
-~ 4. ShriB.L Bhambhl - Bh1 .
‘5. . ShriR.S.Udawat 52
~ 6. ° ShriBodan Lal Meena -~ .. -53
- 7. . Shri A.S.Tyagi o . 5. - .
- 8. - Shri B.D.Mukhija . . 63 .
9.

~ Shri N. R.Bhardwaj - ’ - 64

The ofﬁuals flgurmg at- S No. 1 2,3 & 5 could not, ﬁnd place in
select panel drawn up by the DPC due to unsatlsfactory record of
serVIceS'as reflected. -.in their CRs. | S/Shri BLBhambhi and
, BLMeena flgurlng ‘at S No.4&6 respectlvely were placed in "
. select panel w1th due regard to seniority cum fltness as also -
thelr senior rnost position amongst the r_emamm_g officials shc_)wn
above. - The ‘remaining '_o’ther caste - candidates were not .
'cons'idere'd since unreseryed' vacancy stdod filled by ‘:Shri.
'B;l__-_.Mée'na. The-,nar‘he of'applicant fi'gu_res at S.NQ.70 of the
c|rcle g'radation list of ASPQSVCerected_ upfo 1.7.86‘(-vxlhich was
' hot*challenged b_y__th'e a‘pp'licant)' and as euch _lle cc:uld hot flnd‘

:j'jlac"e even in‘ the zone of-consideration what to say-df the sélect )
panel.-._/ The follb\'/vin‘g‘_offiCials vll;e're in the extende‘d__zone ffor

‘remaining one SC point :

: 1. Shri Kanhaiya -Lal_KaldSia o 7a

2. Shri CM.Gehiot _' " 75

3. ShrilPverma . 76 -
4.VShri'P.c._Buhka‘r. ;_f77

" Thé fact remains that selection of Shri-B.L.Bhambi (SC) and Shri
Bodan Lal Meena (ST) was inevitable i view of their position
being senior-most amongst the officials within zone . of

consideration and obviously selection against an ‘SC. point was



“made. only by selecting'_ Shri -C.M-.Ge'hlot and "as such - the

 allegation of the applicant that the prescribed limit of reservation -

" in. the 'case of p-romo't'iOn --against : HSG.—I ‘was" exceeded is - .

unfounded Promotion of the ASPOs for officiating in HSG 1 (IPO
Ime) cadre has correctly been made as per the senlorlty ||St t
" corrected u_pto ~1.7.86 by_ the DPC'convened in the year 19_91,.- g
' This was the onl‘y’s-eniorit_y' list by which _prornotion to-the cadre
._ of -HSG-I‘ was-considered and decided. This seniority'llist has
never been challenged by the appllcant and st|II the appllcant is
of the conﬁrmed oplnlon that th|s seniority I|st is not requnred to.
be chaIIenged as this sen|or|ty is to be taken as shown in the'
order of promotlon dated 13.4.87 from the post of Inspector of -
Post Oﬁ'"ces to the post of ASPOs. The applicant is under the
m|staken behef that the serlal numbers shown |n the promotlon '
| order are as per the sen|or|ty l|st In the promotnon order these:
serlal numbers have been shown- as per the senlorlty I|st of
: Inspect,ors of Post Offices, who hav_e been _promoted as .ASPOs.,
For. promotionto‘the cadre of HSG-I the seniority.list of the
ASPOs corrected upto 1.7. 86 has rlghtly - been taken |nto
. account As per this senlorlty |ISt Shri B L.Bhambi is at S.No. 51
Shr| Bodan La| Meena is at S No 53, the appllcant is at S.No. 70;
.a‘nd Shn C.M.Geh_lotvls at S.No.75},-who is Junlor to th_e apphcant
and.‘\r\'ras promoted'againSt the reserved \)acancy"l_'. |
-9, As regards 'other pomts ralsed by. the apphcant in Grounds
(E) (F)&(H), in. view of the facts ment|oned in the order dated
3 9 2008 in para 8 |t is- c|ear that th|s |s not a case of 100%A

rgservatlon, The contentnon of the appllcant that ‘reservation



exceeded ceiling limit is also not correct.- Promotions have been
made as per the roster point, _which has already been indicated

in the reply by the Arespondents‘ and also in the order dated

.3.9’.2008. All these points raised by the applieant had already

~been co_ns‘idered in para-12 to 19 of the order dated 3.9.2008.'

Promotions have been ordered as per the roster point and as per

the judgement of the Apex Court in 't"he case of R.K.Sabharwal v.

State of Punjab [1995 SCC (L&S) 548], wherein it was held that

the po\s-ts- shown at th_e reserve points are to be fiIIed from
amongst the mern'bers 6f reserved categoriee and the candidate
belongmg to the general ategory are not‘-ehtitled to be‘
conS|dered for the reserved posts. on the other hand, the
reserve category candidates can. compete forlthe non-reservé

posts and in the event of their appointment to the ’sai'd poste '

. their number cannot be added an-d taken-into consideration for

working out the percentage of .reservation. 'In this judgement,

the issue regarding operation of roster system lwas decided and-
as aer this judgement, the entire cadre strength should be taken
into -account to determine whether reservation u'pto'the requir‘eq .
limit has been reach.ed. It was held that if the roster is prepared
on the basis of the cadre strength, that by itself would ensure
that the reservatlon would remain wnthln the cellmg limit of
50%. In substance, the Hon’ble Apex Codurt said that in the case |
of hundred-point roster each post gets marked for the category

of candidate to be appointed against it and any subsequent

" vacancy has to be filled up by that category _c'andyidate alone

(replacement.theory). Thus, as per this roster system, the

ceiling limit of 50% reservation cannot be exceeded,

>
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10 As regards flllmg up of backlog vacancy of - SC category by
- .one Shrl B L. Bhambl lS concerned the appllcant has not"f
|mpleaded hlm asa necessary party However the respondents
| 'have r|ghtly ﬂlled up the same as per Govt of Indla Department |
of Personnel & Tralnlng, OM No. 36012/6/88 Estt. (SCT) dated
',25 4. 89 WhICh prov1des the normal mstructlons regardmg _ |

. I|m|tat|on that the reservatlon should not- exceed 50% of the

vacancnes Wl|| apply only to the current vacanCIes and not to the _

o backlog vacanC|es All the backlog vacanaes reserved for
SCs/STs W|Il be fllled up by the concerned candldates belonglng

' ,to the reserved category concerned WIthout any restrlctlon‘

whatsoever as they belong to a dlstlnct group of “backlog :

vacanaes ThlS order of the DOPT was appllcable ‘to - the
backlog vacanC|es at the relevant t|me as the DPC was held |n. T
- ‘;'the year 1991 The Iegal posntlon has already been dlscussed |n

| the or|g|nal order dated 3.9. 2008

SR ,11;_ The Constltutlonal valldlty of the (Elghty F“'St Amendment)

Act 2000 wh|ch prov:des for l|ft|ng of the 50% cap on carry -

| V'over- vacanC|es has been upheld by the Hon’ble Apex Court in °

the case of M Nagara] & Ors V. Umon of Indla & Ors

‘: ;~_[(2007) 1scC (L&S) 1013]

S

o "',-1-2.‘ As regards the pomt of promotlon/appomtment of SC\- .
candldate agalnst the vacancy for general category sub]ect to |

| merlt—cum—fltness‘ls concerned |t lS pert|nent to refer to the_"

j,Udgem“ent 6f the Apex Court in the case of .Union @f,_lnd__'ai &

-



o Ors V. Satya Prakash & Ors [2006 (3) SI_] 371 (SC)], whrch"
- § »has taken the view that a reserved candldate who |s selected on

h ment cannot be adJusted agamst reserved category but would

'r-

‘ get adJusted only agalnst general cagtegory ‘This vrew has also —

been upheld in the foIIowmg Judgements of the’ Apex Court

‘1. Union of India A V|rgal Smgh Chauhan [1996 -
: (1) SL] 65 (SC)],

2. RKSabharwaI V. State of - Pun]a [(1995) 2
' SCC 745], &

3. thesh R.Sah - v. DrYLYamul & Ors [(1996) |
© 2sce sl |

?13_. From the above dlscu55|on we ﬁnd that aII the pomts now_
'ralsed by the appllcant through th|s RA—have already been
adJudlcated upon by thls Bench in. the order dated 3.9.2008. 'In -
Athls RA the appllcant couId not explam as to how th|s RA |s'

- COVered by the power of review of the Trlbunal.

i4. The power of the Trlbunal to revrew its .order under._
tSectlon 22(3)(f) of the Admlmstratlve Trlbunals Act 1985 is,
“analogous to the- power of a crvnl court under Sectron 114 read
‘with Order-47 Rule 1 of the Code of: CIVIl Procedure While

' trymg a suit, in respect of the foIIowmg matters namely -

@
- (f) reviewing its decisions;
@0

i

, :The scope of reV|ew had been explalned by the Apex Court |n the

case of Aiit Kumar Rath V. State of Orissa & Ors [2000 SCC



10

(L&S) 192]. In this connection, it is pertinent to reproduce para

30.& v31'.0f the judgement, which reads as u‘nd_ér R o

-_“30 The prowsmns extracted above |nd|cate that -the
power of review available to the Tribunal is the same as-
has been given to a court under Section 114 red with
Order 47 CPC. The power is not absolute and is hedged in
by the restrictions indicated in Order 47. The power can be

. exercised on the application of a person on the discovery

- of new and |mportant matter or evidence which, after the

-exercise of due diligence, was not within his knowledge or

. could not be produced by him at the time when the order
‘was made. The power can-also be exercised on account of

- some mistake-or error apparent on the face of the record
~ or for any other sufficient reason. A review cannot be

. Claimed or asked’ for merely. for a fresh- hearing or
-arguments . or correction of an erroneous view taken

- earlier, that is to 'say, the power of review -can be
exercised only for correction of a’ ‘patent error of law or

~fact - which stares in the face without  any elaborate

argument being needed for establlshlng qt. - It may be
pointed out that- the expression “any other sufficient

reason” used in-Order 47 Rule 1 means a reason
sufﬁcnently analogous to those specnﬁed in the ruIe '

L 31. Any other attempt except an attempt to correct an.
< - apparent. error or an attempt not based on any ground set
" _outin Order. 47, would amount to an abuse of the liberty
- .given' to. the Trlbunal under the Act to review" |ts

' ]udgement " : :

The scope of review had also been eIuc1dated by the Hon’ble

: 'Apex Court in the recent case. of State of West Benqal and

| Others’ v. Kam';aIﬁS'ermtha and Another [(2008) 2 S_CC (L&S)
/_ 735]'. | In this connection, it_'is pertinent to reproduce para-18 of
" the ord-er as under :

“18. Slnce the Tnbunals power ‘to review |ts order/
~ decision - is akln fo that of the civil ‘court, statutorily
' enumerated and -judicially recognized. limitations on the

civil court’s power to review the ]udgement/decision would.

also apply to the Tribunal’s power under Section 22(3)(f)

of the Act. In. other words, a tribunal established under

the Act is entitled to review its order/decision only if either

-of the’ grounds enumerated in Order 47 Rule 1 are
“‘available. This would necessarily mean that a tribunal can
review its order/decision on the  discovery of new or
important matter or.evidence which the‘applicant‘could not
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~ produce at the time of initial decision. despite exercise of -
due diligence, or the same was not within his knowledge or

if it is-shown that the order sought to be reviewed suffers
" ‘from some mistake. or error apparent on the face of the
-record or_there exists some other reason, which, in the
opinion of the Tribunal,  is sufficient for r’ev_iewing-vthe
earlier order/decision.” » : - S

:15 In view of the .grounds' on Which review..-can' be sought ,

under Order 47 Rule 1 of the CPC the scope of Wthh has been

'explalned by the Apéx Court in the above c:ted two ]udgements o

the apphcant has not been able to _rnake.out any ca'se,for review .

- Tof ord_er dated 3.9.2008 as per thefgrOundsAmentioned—in Order

47 Rule i'of the; CPC" ‘We are, th‘erefore‘ of the-ooinion‘that"
‘_allowmg an opportunlty of be|ng heard to the review pet|t|oner -
would be a mere formal|ty as the applicant could not at all make
-out any case for review of the order dated 3.9.2008. .I_-t.was held,'

,in the case of Ashok Kumar Sonkar v. Union of India & Ors.

[2007 (3) SUJ 420], that the prmuples of natural Justlce were '

- 'not reqU|red to be complled Wlth where the same would be only A

an empt’y formallty as the appllcant could not make out_any ‘ca_se

| for/review and oould not s_how tha,t the ‘_orlglnal 'order' of_:’this :
Bench s covered by any of the 'groUnds mentioned in Order 47 ‘
Rule 1 of the CPC as explalned by the Hon’ble Apex Court in the-_~ |
two Judgements already cnted in th|s order - -
_‘16.' :The 'Re\_riew f’Applicatlon "is' _therefore;'divsmisised, b;/-

circulation.

(Bl_ﬁ&ﬁlﬁb .. (M.LCHAUHAN)

MEMBER(A) © ... MEMBER(J)



