IN THE CENTRAL ADMINISTRATIVE TRIBUNAL,
JAIPUR BENCH

ik
JAIPUR, this the " 25 day of January, 2010

ORIGINAL APPLICATION No.466/2008
With MA No.377/2008

CORAM:

HON'BLE MR.M.L.CHAUHAN, MEMBER (JUDICIAL)
HON'BLE MR. B.L.KHATRI, MEMBER (ADMV.)

Sabbir

s/o Shri Hussaina,
Ex-Casual Khallasi,

r/o Village Dobra Kalan,
Post Sailoo,

District Sawaomadhopur,
Rajasthan.

.. Applicant

(By Advocate: Mr. Amit Mathur)

Versus
1. Union of India through General Manager, North West Railway, Jaipur

2. Chief Administrative Officer (Construction), North-Western Railway,
Jaipur

3. Assistant Engineer (Construction-l), North Western Railway, Jaipur

... Respondents

(By Advocate: Mr. Hawa Singh)
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_ Per Hon'ble Mr. M., L. Chouhon M(J)-

The applicant has flled fhis OA Thereby proymg for the followmg”
reliefs:- ' ' L .

ayj By an appropriate order the Ho_n’blé Tribunal may kindly call

~ for and examine the entire redords relating to this case and by

an appropriate order or dxrecﬂon the enquiry conducted by

the Inquiry Officer may klndly' be declared illegal contrary to

the principles of natural Jushce and being conirary to the facts

and be declared perverse. Consequently the finding of
enquiry dated 18.01.1990 mqylolso be declared illegal.

b) By any appropriate order'or:direc'ﬂon the order of dismissal
' (Annexure A/1) dated 14.06.1990 may also be declared illegal
and the respondents be directed to keep the applicant in
service as if the order dated 14.06.1995 has never been issued
“and provide all the bénefits to the applicant with
consequential benefits. ,
'¢c) 'By an appropriafe drder or direction the impugned order _
' dated 12.9.1995 Annexure-A/2 (Appellate Order) may also be

guashed and set-aside. The order dated 28.02.2006 (Annexure-
A/3) may also be quashed dn‘d set-oside. '
d) By any other relief which is found just fit and proper in the facts
and circumstances of the case may very kindly be passed in

favour of the applicant by this Hon'ble Tribunal.” :
. .

2. Briefly stated, facts of the case are that the applicant was dismissed
from service vide order dated 14.6.199:5 with immediate effect. The said

order was passed by the respondents on IThe basis of a joint enquiry he.l.d in

_respect of 9 casual labours whé were ré-engdged in the Joinr division on -

the basis of the forged'service-cords p?od'uced by them thereby showing
that they were initially obpoihfed- in ;KOTd Division. It is admitted case _
between the parties fhat the opplicoht dlongwifh other 8 persons were re-

engcgéd in the Survey and CQnsTrucﬂon department, Jaipur on the basis -

of service cards produced by them w_h}ch were found fo be forged one. It

- . may be stated that the order of dismissal- was challenged by one Shri Ansar
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Khan by filing OA No. 1/1\9%. The _soivq OA :\/\/'os decided by This‘ Tribgnol vide
- order doTed 27.3.2602 (Apn'.A_/18).ond it V\/l;Q:S held that ho,wifness hdé been
examined durirlngThei course of 'enqpiry to suppo;‘f the chdrge and nobody
have stated that the cérds produced by the oppllicom S bogu.s,'even
mok‘er .of~ the card has not been producéd. Thus, it wds‘ held Thotﬂndingg
_ record.ed-by the Enquiry Officeris based c}lam sUAr'mises‘ond coanc_tures. Thus,
it being a c'ose of no evidence, 'The_pL'mis;h;mem imposed on the applicant
is fiable to be qUogHed. ’Accordingly., :Thisi Tri_bu.n'dl.quoshéczj -Thé order
| péssed by the Discipliﬁory AuThAQrify as well as b&/ The’AppeHc{Te Authority
and di-recféd the kespondenfs 16 retain 'The;! qpplic_om in service_ forthwith. It
wos', However,'sfdfed'}hot the applicant shall not be emif-led for back
wages but the.'period after dismissal to The reinﬁd’rement in service shall be”
treated as ;pent bn duty for'ol-l purposesé T!he applicant did not og’i;‘ofe Th_e
- mafter immedi.otely Thereoﬁér cloimir)g" ‘beneﬁt on -the basis of the
judgment rendered by this .Tribunol. Ho,wje'ver,«ﬁ is in the year 2006 that the
dp-plicdm ﬂléd OA No.408/2006 Therébi‘/ claiming b'ehe_fif on the basis of
the judgmerﬁ rendered by this 'Trikf)LJ:nol 'olongwifh dpplicoﬂon for
'co'ndono’rbm of delay. . | -
During fhé' covurse of orngen{Ts, the learned counsel fo r _me
opplicorﬁ argued, that The‘personsl'similiquy situated have be.en reinstated
by the department but the soid_bene.lﬁtf has not been eXTehded to the
- applicant despite the recommendoﬂ;ons .m\ode | by -The Deputy Chief
éngineer vide his l’e_ﬁ-er dated 26.12.2005 (.An'h.-A[24). Since _ThAere were no

_ Co - i
pleddihg fo this effect, fhis Tribunail videl! order dated. 14.8.2008 disposed of
the MA N_o.287/2006 os well as O‘A'; No.40é/2008by moking fc.)Ilo'wing__

. Observations:- . | :
W . |

I
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“In sum and substance, case of the applicant, as argued by learned
counsel for The applicant, is that no doubt the applicant has not
challenged the order of dismissal from service in a court of law but

. the fact remains that one Shri Ansar Khan had challenged the said
order, pursuant 1o the inquiry. held by the respondents, before this-
Tribunal. This Tribunal vide order dated 27.3.2002, passed in OA
No.1/96, has quashed the pumshmem imposed by the appropriate .
authority as the Tribunal found that .|T was a case of no evidence. The
said decision has also .been affirmed by the High Court in the year
2005. Based on these judgments, learned counsel for the applicant
argued that since it was a case of jo‘im inquiry and subsequently two
persons who had also not chollenged the order of dismissal from
service, were reinstated by the deporfmem the said benefit has not
been extended to the applicant despite the fact that his case was
also recommended by the Deputy Chief Engineer. Thus, learned
counsel for the applicant argued that if is a case of discrimination.

‘ We have heard the learned counsel for the applicant. Since
the OA has'not been taken on record and the arguments were to be

- advanced only.on the: MA No.287/2006, for condonation of delay,
we asked the learned counsel for the applicant whether he has
pleaded the case of discrimination.'From perusal of the case file it is
evident that the applicant has not raised this pomT in the manner
argued by him.

At this stage, learned counsel for the opphcom submitted that.
he may be permitted to withdraw, this MA for condonation of delay
as well as OA. with a liberty reserved to him to file a substantive OA
thereby raising the specific pleos as comended by him alongwith.
other ovolloble grounds.

. In view of what has been stated above, the applicant is
permitted to withdraw MA 287/2004, for condonation of delay, with
a liberty reserved to him to file anoether MA“olongwith substantive OA
for the same cause of action. It will, however, be permissible for the
respondents to fake all permissiblel objections in the said MA/OA.

. With these observations, MA 287/2006 ‘as well as OA stand
disposed of. : :

- 4 0 ' - .
In.view of the aforesaid order, no order is required to be

passed on MA No.25/2008, proyin’ggfor listing the OA for hearing. The
same shall also be stand disposed of."

Now, the applicant has filed iih,is OA’Thereby.. praying for the
aforesaid reliefs. Qloﬁgwi'Th an oppllico;fi,;)n for condonoﬁo‘n of delay. In
“para 22 of the OA the applicant has sT;oTjed that he meAT Shri Ansar Khan in
the year 2003 at JoipUr‘who'wos olsblidi'smissed alongwith the applicant

and has filed OA No.1/1996 béfore Th'islTribunol, which was decided on
‘ | |

W | o
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27.3.2002. He wosv informed that he has been reinstated back in service on
15.1.2003. He has also - informed that two >o‘fher identically situated
employees Shri \Amrud and Shri Mumaz have also -been reinsfd’réd back in
service. The opbl.icont has also placed on record the order s;howing shat
Shri Amrun and "Mumaz have been reinstated and working. despite
dismissal, os. can be seen from ANn.A/20. Thus, dccording tfo the leamed
counsel fvor the applicant, in view .of- these 'peculior circumstances of the
case whereby fhe respondents have reinstofed two bersons Syo motu and
one Shri Ansar -thn pursuant to the judgment rendered by this Tribunal as
‘ofﬁrmedi by the Hon'ble High Court, who were héld guiITy in the joint
anuiry alongwith the opplicorﬁ, 'THe applicant being similarly situated Is
also enﬁ‘ﬂedﬂfo the aforesaid relief'ond de"loy in filing the. OA -nee.d to be
condoned.

2. On the confrory, the learned counsel for the respondents has
opposed the MA for condonation of delay on the ground that no relief can
be granted to the applicant on the basis of the judgment rendered by this
-Tribunal in the year 2002 as wellvds on the basis of the order passed in
. favour of Shri Amrud and Mumaz vide Anin.A/QO at this belated stage. It is
further argued that applicant’s application for condonation of delay does
not disclose any cduse of action wijh regard to the year 1995 as the
applicant kept on slreeping l:n his deep slumber and never woke up before
fling OA No0.408/2006 fo agitate his case. Thus, dccording to the

re.spondém‘s, the application is hopelessly fime barred.

3. The applicant has filed rejoinder thereby reiterafing the submissions

made in the MA as well as OA.

W/



4. We have -h_eord the learned counsel for the parties and gone
- . [ ’ .

fhr'ough ’fhe material placed on record.
5.7 Admittedly, the ,dp'plicom’wos .dismis‘se'd "f.rbm service vid.e order
dated 14.?).1995 (Ahn.AH ). The sTo‘TUbr}-/ ';op'pegl filed by the applicant was
also dismissed on 12.9.1995. Admitiedl, ’ffhe_oppncom filed OA in the year
-QOCé. The_ soid‘ »OA was Eﬁermiﬂedio be iwitﬁc_quwn on the g.round-ThoT at
the fim'evl of " arguments, the opplicqnﬁ has also raised ground of
discrimination. As'gon be seen from Thef-orde‘r dated 14.8.2008, which hos.
been reproducéd in ’(he eérlier part of T:he OA, opporyfu'nh‘y was reserved
fo the respondents fo que all pé:rmi‘s.siblfle; objections in the OA/MA to be
- filed subseqﬁenﬂy. The applicant couldnot prloin as to vvh‘y he did not
agitate the matter 0_1 the rélevo’nf time when cause of action accrued in
his favour in :The yédr 1995, Admiﬁedl;, the OA has been filed by the
applicant in the year 2006 offéf a Iopsef c:>f about 11 _yéors which OA.'wos
“also permitted to be withdrawn fof the r;eos'ons fhat the applicant wanted

to raise the ground of discrimination. -

6. The question which requires our consideration is whether the

applicant é_oh bé gronjed reliéf after su;h a Iohg‘ time, even if he is similarly
situated to that of Sﬁri Ansar Khan, in whose case the OA was allowed on.
27.3.2002 dnd writ petition was also diém‘issed v'_ide order dated :l_O.—5.2005
-on‘d also on the (bosis of -T.he order A,Inrlw.A/QZJ whereby Shri. Amrud was
réins‘TOTed in service in the year 199'6"clm‘d his periéd ofr'dismissol frorﬁ
12._6‘19% 10 20.2.1996 was freated as sus{p:ensiqn pefiéd.
7. | ~Law :bn Thig poirﬁ is no longer | rés—fnfegro. Thé Apex CoiL‘J‘rT has
'repéof‘ed-ly held‘ T‘hoT where a person ié «;n,oT vigilant of his right ohd is guilty |
of 'I'ong d‘eloy_énd laches, relief cdn be ;deniéd o such person. Law on this |

g,
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point stand also seTﬂed by the decision olf three judge Bench.in the case of

Govi., ofWésT Bengal \_/'s. Tarun.K.Roy, 2.01(')4 (1) SCC 343 whereby the Apex

Court has held that the plea of delay sh;ouid be a ground for denying the

relief to the other pérson_ similarly sitUOT;e:d. Yej in another decision, the

Apex Court in the.case of New Delhi Municipdl Council vs. Pan Singh, 2007
(9) SCC 278 where the wiit pefition was filed after 17 years held that affer -
-such along time, the writ petition could rl'wc?f have been entertained even if

“they are similarly situated. Further, the Apex Court in the case of UP_Jal

Nigam and ‘A_noThér VS, JQSWQnT Singh o:n:d ono}her,_ (2007) (1) SCC (L&S)
500 hOSAHe|d Tth—T Qﬁen a person is not \j/igilom of his}right. and ocduiescés
with the situation, énd fhe ocquie’s-cenckcja prejudices, or there is chongé of
position on: The.pcr’fy qll'egedl'y violoﬂfng 'The' rights, such person’s -writ '
pefition cdnnoT be heard after a delo'y <1)n the ground TlHoT-some‘ relief was
granted to the similarly siTuoTed, WhO':-were vigiloﬁt to their right. The
qluesﬂ_on lorose for gﬁonsiderqﬁdn before; thévApex Cour;f"wos- WhéTher the
empAloy'ees\ who did not wake up Tof ichollénge Thei'r retirement qrjd
accepted the same should be givéh rc"alilef in fhe vlig'hT of the subsequent
“decision deli\:/ered by the Ape;< Court ini Fiior-windro Kumd_r case where the
Apex‘CéurT has held Thof erﬁployee.s Iolf UP Jal Nigorﬁ weré entitled ‘1o
c-ont:inue in sérvice upfb 60 years whicféw was the refiring dge of the STvo‘_Tel
(_éovemmenf émployees. It was under ’fhefse circurﬁsfonce's, Thé Apéx Couﬁ

held that the respondents are not eqtitled to ohy relief as they have

ocduiesced in accepting the retirement'and did not challenge the same

[
I

m fime. It was further held that if ’fhey\ would have vigilant enough they
could have filed writ petitions as_otfiérs did in the ratter. Therefore,

 whenever it appears that the Cloimomsi 165t fime or whiled it away and did



hof rise to fhe occasion in fime for filing the writ petitions, then in such cases -
>The court should be very slow in gromir{g relief to such incumbent. It was
- further held that it has also-1o be taken in"To consideration the question of
Ocqpiescence of waiver on the part of fh_e incumbenf'whethef other .
parties are going to be prejud'i.ced‘if the relief is granted. In that case if the
respondents would have challenged their refirement being violative of the ~
. . - | R ) -
acts, p_erhobs the Nigam could have taken appropriate steps to raise funds
so as fo meet the liability, but by not os;seirﬂng' their right, the respondenT_s
allowed time to pass and after a lapse ef: couple of years, they have filed
. | | ‘ |
writ petitions claiming benefit of two years. Further, The same quesﬂon was
considered by the Apex Court in the latest decision in The case of Ghulom
Rasool Lone vs. State of J&K and another, JT 2009 ( 3) SC 422 whereby the -
Apex Cou_rt in poro 19 hos made the following observqﬂons.
“19. 1f at this late Juncture' the petitioner is directed to be
promoted to the post of Sub-lnspeCTor even above Abdul
Rashid Rather, the seniority of those who had been promoted
in the meantime or have been directly recruited would be
affected. The State would also have to pady the back wages to
him which would be @ dromege of public funds. Whereas an
employee cannot be demed his promotion in terms of the -
Rules, the same cannot be granted out of the way as a result
whereof the rights of third parties are affected. The aspect of -
public interest as also the general administration must,
therefore, be kept in mind while granting equitable relief.”
The law as laid down by the Ap;)ex‘ Court in the case of Ghulam
| .

: . | . :
Rasool Lone (supra) is.squarely applicdble in the facts and circumstances -
of this case. In this cese V.The applicant has chollenged A’fh,e “order of
dismissal passed in the year 1995 after @ Iopgse of about 15 years. In the

- meanwhile some efpersons must-ho\?efbeeh appointed/promoted and in
case relief is granted to the opplic:qm c!ﬁ'this stage, it will affect seniority of
those persons who had been oppoime%:i'during the period of 15 yedrs. Not
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only that, the Gévernment would also have to pay back wages to the

- applicant which would be a drcindge to the public funds. Thus, in view of

the law laid down by"T’hé Apex Court in the case of Ghulam Rasool Lone
(supra), the applicant is not entitled to any relief and the present OA béing
hopelessly time barred has to be rejected.

8. Lastly, the learned counsel for the applicant submits that his client

would be satisfied if the applicant is reinstated in service afresh. Suffice it to

say that it is not a case set up by the applicant in this OA, as such, no
finding on this aspect is required to be given. In case, the opplico'm‘woms
that he may be re-engaged afresh thereby foregoing his past claim, it will
be open for him to file fresh representation to the appropriate authority
and we see no reason wh»y the appropriate authority shall not consider the
case in view of the fact that two employees who were also dismissed from
service on the same charges dulring the course of enquiry have been

taken back in service though in the year 1996.

9. With these observations the MA No. 377/2008 for condonation of
delay is rejected. Since, we have not condoned the delay, the OA filed by
the applicant is also dismissed as barred by limitation. No costs.

(B.L.KHATRI) ) (M.L.CHAUHAN)

Admv. Member . ’ Judl. Member

R/



