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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
JAIPUR BENCH 

?nna .... w..., ..... 

OPJGINAL APPLICATION NO. 352 / 2008 

CORAM:· 

. HON'BLE MR. M.L. CHAUHAN, JUDICIAL MEMBER 
H"'N'B1 E llAR 8 I K·H J\"'T"RI. A'"'"Jl1Tl\.ITSTRATT\ 'E llAE!\1BER I Vi L. l'I •• L.. /"'\I 1 Lil J.i'U. I 1.1.V l'I I 

· S.N. Sethi son of Shri Srinarain Sethi aaed about 49 vears. resident of 
184, Durgapura, Jaipur. Presently working as Supt. Group· B (Ad hoc), 
Central Excise Department, Jaipur (Rajasthan). · 

..... APPLICANT 

(B_y Advocate: Mr. Amit Mathur) 

VERSUS 

.. 
1. Union of India through its . Secretary: Ministry of Finance)' 

'"'e""--~m ....... t ... i: R-· ·e .... ··- "'orth B'oc'' · "'eu· "'-1
1-= I.I. jJCll \. llCll Vi CY 11uc, ·~ "I I "'' l'I vv !..11::1111. 

·2 .. The Chairman. Central. Board of Excise. and Customs. North t . • 

Block, New De\ hi. · . 
3. The Chief Commissioner; Central Excise and Customs1 Statue 

,.. 1--1- 11.1,-n ""1·•...1 1-g "'- 1-ur ('"'-:a~tl----' '-11\.. t::1 l'f\,.,.I"\. CU IUlll 1 .JClllJ l"\.Clj ;:, llClllJ. ' __ __..--. 

4. The Commissioner{ Office of the Commissioner,· Cen_tr-al-txcise. 
Ist, Statue Cirde, NCR Building, Jaipur (Rajasthan) . 

....... RESPONDENTS 

(By Advocate : Mr. r!emant Mathur) 

OR.DER (ORAL l 

This is the third round of litigation. Earlier the applicant has· filed 

OA regarding his non promotion to the post of Superintendent Group 

'B' wherebv the findina of the DPC was keot in sealed cover. Aaarieved .. ~ . . ----
by the action of the respondents1 the: applicant has filed OA thereby 

contending that the respondents could not have r:?~orted to the sealed 

cover procedure in as · mm.::~ as when the DPC was held: no 

_prosecution/c;·~minal. case was pending against the applicant. This 
. . ' 

Tribunal while affirming the contention of the applicant; however, had 

observed that the respondents could, have resorted to the procedure as 

conte!11plated in Para 7 of DOPT's OM No. 22011/4/91-Estt.(A) dated 

14.09.1992 (Annexure A/3) which· stipulates that a Govern·ment 

~ 
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- servant who is recommended for promotion by the DPC but in whose 

. case any of the circumsta~ces mentioned in Para 2 of the aforesaid OM 

arise after the recommendations of the DPC are received but before he 
I '-

is c;1dually promoted, will be considered as if his case had Jbeen piaced 

in a sealed cover by the DPC. He shall not be p_romoted until he is 

comoletelv exonerated of the charae sheet aaainst him and the · 
'II' • • - ,., 

provisions contained in this OM will be applicable in_ his case also. The 

resoondents were directed to reconsider the matter in the lioht of the 
'II' ' • - -

aforesaid provisions. 

2. The respondents have again passed the impugned order dated 

08..06.2005 in comoliance of the order dated- 09.05.2005 oassed in . . . ' . . 

earlier OA whereby if has· been record~d that case of the applicant 

comes wit.hin the purview of Pa·ra 7 of DOPTs OM dated 14.09.1992. As _ 

such he shall riot l:le-pr()moted until he is completely exonerated of the 

charges -against him ·and the provisions contained in this OM will -be 

appl!cable in his case. also. It is this order which is challenged in this 
' . 

OA~ The applicant_ has prayed that this order may ·kindly be set aside 

and the applicant may be declared fit for promotion to the -post of 

Superintendent Group 'B' 

3. Notice of this application was given to the. re.spondents. The 

-respondents ~ave filed reply thereby justifying their action in the light 

of the reasons contained in- impugned order _at Annexure.A/2. 

~/ 

4. When the matter was listed on 05.01.2009. this Tribunal oassed 
I ~ .._ . 

the following order:-

''Pleadings are complete. Let -the matter be listed for final 
hearing on 5.~.2009. 

From ·perusal-of the reply it is, evident that the r_esponderits 
_ hav'e not given any specific reply to the coritentions raised by the 
applicant in _Para 5(ii) of the grounds in the OA. 

, 

Let the respondents file supplementary affidavit thereby 
giving specific· reply to the averments made by the applicant In 
Para S(ii) of the arounds in the OA." 

~ I -

. ' 

5. 'In Para 5.2 of the OA: the applicant has specifically. pleaded that 

the applicant_ has been found unfit by the DPC on the -ground of 



..... -· 

'3. 

pendency of criminal proceedings against him,. which facts could not 

have been taken into consideration in the light of instructions dated 

14.03.1992. 

6. The respondents have filed additional reply. At this stage1 it will 

be useful' to ouote Para No. 1 of the additional reolv. which thus reads 
, I • . • • .i 

as under:-

"1. That as per the minutes of the DPC held on 18/i9.7.2002 
~~-- p-omo"";. ....... t~- ... i.. .... _.., __ ,.,_ ... .r: Sup--; ... t- ... ...:i- ...... "'i--e ,...P,.. ........... 
!VI I I I LIUll V Lill:: l::JI dUC VI 'Cl Iii CllUCllL1 Lii U ~ iidU 

assessed the 5 ACRs uoto 2000-2001 in resoect of 
• ll • • • 

candidates and adopted the following criteria for 
d~termining benchmark 'Good"; -

"As· per the criterion adopted for making selection 
the candidates who grading in 4 ACR's out otS ACR's 
are atleast 'Good' without any adverse remarks have 
been graded as 'Good'. The candidates who have 
less than 4 'Good' grading out of 5 ACR's or with ariy 
adverse remarks ·in any ACR's out of 5 ACR's have 
been. graded as 'Unfit' for promotion." 

As oer available 5 ACR's uoto 2000-2001 of aoolicant 
• ' o a 

his grading is 'Good' as per the said Giteria adopted by the 
DPC held on 18/19-7 /2002' 'for regular promotion to the 
__ ... ;.,_ ~i: C" .. -~-=~~--d-n"' i.. .. .i. .i.i.. ... --.1·'"' ,...n,.... g--~e'°' ,,..;m -s· 
y1 aui:: VI .;:)UJJCI lllLCll c IL UUL LllC ;:,au ur~ I au u Ill 11 a 

'Unfit1 in the sealed cqver without recording ariy reason. 
The said sealed . cover of the applicant was opened by 
H_on'ble Tribunal on 13.08.2008 in OA No. 401/2005 earlier 
i:=1e"' """"'' ,_'""'_ -----r·:---t II U uy Liit:: 0!-'!J.111...Clll , 

A.s per the said sealed cover prepared by the said 
DPC held on 18/19/7/2002 applicant (Inspeetor) against 
whom the Commissioner had ·accorded sanction for his 
prosecution for a criminal charger· was considered for 
regular prnmotion to the grade of Superintendent Group 
'B' oost bv the DPC held on 18/19.7.2002. The aradina of 

I • ' o.f' -

tne DPC in respect of the applicant was 'Unfit'." 

i. From the r-ierusal of the additional reply; it is evident that for · 

promotion on the post of Superintendent1 t.he DPC has fixed the Bench 

mark determination and for that purpose; 5 ACRs upto 2000-2001 was 

to be taken into ·consideration. As oer the criteria adooted bv the OPC . . ' . 
for declaring a pe._rson u·nfit1 the canpidate who have less than 4 'Good' 

gradings out of 5 ACRs or with any adverse remarks. in any ACRs out 

of 5 ACRs have been araded as 'unfit' fo·r oromotion. From the oerusal - . . 
liL of Para No,. 1 of the additional reply; as quoted above1 it is evident that 
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5 ACRs of-the aoolicant ·uoto 2000-2001 were<'Good'. As oer the said 
. . II I I • t 

·criteria ado-pted by the DPC, 'as such he could not have been declared 

unfit ~ Thus the contention raised by the applicant .that the applicant 

has been declared unfit solely on th~ ground that some prosecution 

proceedings a·gainst him are pending and Challan has been· presented 

in a· Criminal Court · have been taken into' consideration has 
I 

considerable forcer which fad could not have been taken into 

consideration. At this stage1 it 'Vviil be useful to quote Para 2.1 of the 
I 

OM dated 14.09. 19921 which lays down the procedure and guidelines 

to be· followed by the DPC , for promotion of government servant 

against 'vi/horn disciplinary/criminal proceedings are pending, which 

thus reads as under:-

~'2.1 The Departmental Promotion Committee shall assess the 
suitabllity of- tha Government servants corning \Nithtn the purvieiN 

. of.· the circumstances mentioned above alongwith other eligible 
candidates without taking into consideration the disciplinary 
case/criminal orosecution oending. The _assessn1ent of the DPC1 

l·r.-• ..... •~-- ,, , .... ~ ... /:,..._ ..... ,...,..,., __ .._1.on' -.-,.1 ................... ,.,,,n_ -1 ............ ed '"'" l'- 1 ... ,;11. 
11\.IU\.lllt';:j u11111. 11..11. l-'11..•111v\. 1 1 c111u \.Ill: y1 a\.1u y c::i11va11..1 uy 1\. vv111 

be keot in a sealed cover. The cover will be suoerscribed . ' . 
. 'Finding regarding suitability for promotion to the grade/post of 

. t - Sh · · ( f th - r· "" ........ ,... 1n .respec or ..................... name o e -.:iovernmen ... 
sen;arit). Not to be opened tlli the termination of the disciplinary 
case/cf-imina! prosecution against Sh ....... : ............ The proceedings 

, of the DPC . need only contain the note. The .finding are 
·contained in the attached sea.led cover', The authority competent 

·•- to, fill the ~·acancy should be separately advised to fill the 
vacancv in the hiaher arade on·!v in an ofticiatino caoacitv when 

4 - - "' - • • .. 

. the: finding of the: DPC in iespect of the suitability of a 
Government servant for his promotion are k~pt in a· sealed 
cover." {emphasis supplied) 

· 8. In. view of the provisions contained in Para 2.1; as extracted 

above: _it was incumbent upon the DPC to assess the, suitability of a 

applicant without taking into consideration the criminal prosecution 

pending against him. In the instant case1 the DPC ·has taken into 

consideration the criminal prosecution against the applicant and as 

such. he was declared unfit. Accordinalv. we are of the view that the 
~ W .II I • 

aoolicant. could not have been araded unit bv the DPC esoeciallv when 
I II ~.::_._ - 11 1 • 

the applicant was grade as 'Good' on the basis of 5 ACRs upto 2000-

2001. Accordingly, the impugned order dated 08.06.2005 (.A.nnexure 

A/2) is ·quashed and set aside, The case is- remitted back to _the 

respondents to hold the RevievJ DPC and assess the suitabi1lty of the 

~/ 
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applicant for the post of Superintendent Group 'B' keeping· in view the 

. instrudlons of the DOPT OM. dated_ 1.4.09.1992 and to proceed further 

in accordance ·with law/instructions and pass appropriate order. Such 

an exerci~e will be taken within a period of three months from the date ·· 

of receiot of a coov of this. order. . . , 

9. \Nlth these observations1 the OA is disposed of with no order as 

~o costs. 
' . 

{IU .. L­
MEMGER (A) 

AHQ 

.. fwt1J1/ 
(M~L CHAUHAN) 

lil.lllr~•..,.rn '"'' . l"a~~"IPCR. \..I J 

•, 


