NOTES OF THE REGISTRY ORDERS OF THE TRIBUNAL

E o

12.05.2009 - - E

OR No. 352/2008

i

Mr. ?.*‘ Mathur, Counsel for apglicant,
Mr. 'Hem mant Mathur, Ccanspixfmf
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Heard learned counsel!;j”

For the reasona
OA is disposed of.
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N THE CENTRAL ADMINISTRATIVE TRIBUNAL .
| JATPUR BENCH '

1ninu;- sth 1 hMa\l

ARSI g

' ORIGINAL APPLICATION NO. 352/2008

CORAM: -

HON'BLE MR. M.L. CHAUHAN, JUDICIAL MEMBER
HON'BLE MR. B.L. KHATRI, ADMINISTRATIVE MEMBER

- §.N. Sethi son of Shri Srinarain Sethi aaed about 49 vears, resudent of
184, Durgapura, Jaipur. Presently Workmg as Supt. Group B (Ad hoc),
Central Excise Denartment Jaipur (Rajasthan).

...APPLICANT
(B_y Advocate: Mr. Amit Mathur)
'VERSUS

1. Union of India through its Secretarv Mmlstrv of Finance,

- Department of Rcvenuc, North Block, JEVv Delhi. :

2. The Chairman, Central Board of Exuse and Customs, North
Block, New De}m '

3. The Chief Commissioner, Central Excise and Customs Statue
Circle, NCR Buiiding, Jaipur (r\aJaatnan] e

4. The Commissioner, Office of the Cornmissioner, CentraFE/xcuse '
Ist, Statue Circle, NCR Building, Jaipur (Rajasthan).

. .RESPONDENTS

(BY Advocate : Mr. Hemant Mathur)

" ORDER (ORAL)

This is thé third round of litigation-.= Earlier the appiicant has filed
OA régarding his non promoﬁion fo the post of Supeﬁntendent Group
‘B’ whereby the finding of the DPC was kept in seéled cover. Aggrieved
by uhe action .of the respondents, the applicant has filed OA ’rherebv
contending i‘ha; the respondents could not have iz<oried to the sealed -
cover procedure_ in as much as when the DPC was held, no
prosecution/uiiminal case was pending against the applicant. This
Triﬁunai while afﬁ_rfnim_:} the contention of the'applicant; however, had
~ observed that the resoondents' cool_d‘ have resorted to Ehe procedure as
contemplated in Para 7 of DOPT's OM No. 22011/4/91-Estt.(A) datéd
14.09.1992 (Annexure A/3) .wh’ich,‘ .. stipulates that a Govérn‘meni

"



" servant who is recommended for promotion by the DPC but in whose
: case any of the curcumstances mentioned m Para 2 of the aforesaid OM
arise after the recommendat:ons of the DPC are received but before he
" is actually promoted, will be considered as if his case had ‘been piaced
in a sealed cover by the DPC. He shall not be promoted until he is
- comoietelv exonerated of the charae sheet aaamst him and the
brovusnons contained in this OM wnl be anohcable in his case also. The
respondents were directed to rec0n5|d°r the matter in the ncmt of the

aforesaud nrovssxons

2.  The respondents have _agein passed the impugned order dated
08.06.2005 in cempliance of the order deted-09.05,2005 passed in
ea‘riier OA whereby it has’ been recorded that case ef the appﬁ_cent
comes wit_hih the purview of Para 7 of DOPTs OM dated 14.69.1992.. As
such he shall not be promoted until he is completely exonerated of the
charges'aaain?st him ‘and the proViéions contained in this OM wili be
annlzcabie in his case also. It is this order which is challenged in this
OA. The anphcant has prayed that this order may kindly be set aside
and the »appl‘tcant may be d_eclared fit for promotion to the post of

Superintendent Group ‘B’

3. Notice of this apohcat:on was cuven to the. resoondents The
‘respondents have f!ed reply thereby ;ustnfv.na their action in the hqht
of the reasons contained in impugned order,at Annexure A/2.

4. 3 When the matter was hsted on 05.01.2009, this Trlbunal passed

the fo!!owma order -

“Pleadmas are complete. Let the matter be hsted for final
nearing 5 3.2009.

From'o'erus'al of the repiv it is evident that the resbondehts

o e P}

- have ot given any prCIlIL i’eply to the contentions raised oy the
~applicant in Para 5(ii) of the grounds in the OA.

Let the respondenrsgfi!e supplementary affidavit fhereby‘

e Y] - e v

giving spedific ireply o the avermentls made by the appucaﬁ. it
Para 5(ii) of the grounds in the OA.” '

5. "In Para 5.2 of the OA, the apblicant has snecsfscallv nieaded that
the applicant has been found unfit by the DPC on the-ground of

/
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pendency of criminal proceedings against him, which facts could not

- have been taken into consideration in the light of instructions dated

14.09.1992.

6.  The respondents have filed additional reply. At this stage, it will
be useful to quote Para No. 1 of the édditionai reply, which thus reads

as under:-

"1. That as per the m‘mﬁes of the DPC held on 18/19.7.2002
for promuotion to the girade of Supseiintendent, the DPC had
assessed the 5 ACRs upio 2000-2001 in respect of
canaidates and auopted the fTollowing criteria for
determining benchmark ‘Good”, - ' ' -

)

“As per the criterion adopted for making selection
the candidates who grading in 4 ACR’s out 6f 5 ACR’s
are atleast ‘Good’ without anyv adverse remarks have
peen graded as 'Good’. The candidates wno have
less than 4 ‘Good’ grading out of 5 ACR’s or with any
adverse remaiks in any ACR's gt of 5 H\..R: have
been graded as "Unfit’ for Dromotcon of

As per available 5 ACR’s upto 2000-2001 of applicant

his grading is 'Good’ as per the said criteria adopted by the

- DPC held on 18/19-7/2002' for regular promotion to the
- grade of Superintendent but the said DPC graded him as
‘Unfit’ in the sealed cover without recording any reason.
The said sealed cover of the applicant was opened by
Hon'ble Tnbunal on 13.08. 2008 in OA No. 401/2005 earher

P oo

: ufeu vy the appm.uu

As per the said sealed cover prepared bv the said
OPC held on 18/15/7/20062 apphcam (Inspelior) agairnst
whom the Commissioner had accorded sanction for his
prosncution for a criminal charge, was considered for
aaaaa ampn g el m e e Ala e g - A (e P O s W I anl vV NN
it:guum PIroMmioLsii Lo unie gladc Of olpealiinweinagint Luidup
‘B’ post by the DPC held on 18/19.7.2002. The grading of

e38r

the DPC in respect of the apphicant was ‘Unfit’.

7. From the pérusal of the additional reply, it is evident that for -
promotion on the post of Superintendent, the DPC has fixed the Bench
mark determination and for that purpose, 5 ACRS uptd 2000-2001 was
to be takén into _-considération_, As per the criteria adopted by the DPC

for dec!a’rina a person unfit, the ca-ndidate who have iess than 4 ‘Good’

| gradings out of 5 ACRs or with anv adverse remarks in any ACRs out

of 5 ACRs have been graded as ‘unfit’ for oro'—notlon From the perusal

WT, of Para No. 1 of the additional reply, as quoted above, it is evident that
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5 ACRs of the applicant upto 2000-2001 were ‘Good’. As per the said
‘criteria adopted by the DPC, as such he could nof have been declared -
unfit . Thus the contention raised by the applicant that the applicant
has been declared unfit soie!y on the ground that some prosecution
pi‘oceedings é‘gainst him are gﬁending and Challan has béen'presented
in -a~ Criminal Céurt 'have been taken into conéédera{ion has
considerable force, which fact ’cauim not have been taken into
consideration. At this stage, it will be useful to quote .Péra :z.i of the
OM dated 14.09.1992, which lays dbwn the prccédure and guidelines
to be foliowed by\ the DPC for promotion of 'governmént servant
| against whom di‘scipiinary/crimi_.nai proéeedings are pending, which

thus reads as under:-

- *2.1 The Departmental Promotion Committee shall assess the
suitabiiity of the Government servants coming within the purview
~of the circumstances mentioned above alongwith other eligible
candidates without taking into consideration the disciplinary
case/criminal prosecution pending. The assessiment of the DPC,
{nciuding "Unfit for promotion’, and the grading awarded by it will-
be kept in a sealed cover. The cover will be superscribed
CFinding regarding suitability for promotion o the grade/post of

e 0 Fespect of Sho (name of the Govarnment
[ N-Y PR A W W S JERFRY S S S YUY X PO N Wy TR Y TS,
seivaiiv). (0L L0 g& gpaiiad i uie WEiiTulialdi OF uig QisSipniiaiy
‘case/criminal prosecution against Sh........ STUSU The proceedings

. of the DPC need only contain the note. The finding are
contained in the attached sealad covar’. The authority competent
2ol . .
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' vacancy in the higher grade only in an officiating capacity when
the finding of the DPC in respect of the suitability of a
Government servant for his promotion are kept in a sealed

covei.” {emphasis supplied) -

3 n. vi'ewvof the provisions contained in Para 2.1, as exiracted
above, it was incumbent upon the DPC to assess the suitabili'ty of a
‘appiicant without taking into consideration the cﬁminai prosecution
pending against him. In the instant case, the DPC has taken -in:to
éonsideratio_n the criminal prosecution against the applicant and as
such, he was declared unfit. Accordingly, we are of the view that the
applicant could not have been graded unit by the DPC especially when
the appiicant was gr‘a»de as ‘Good’ cm_”thé basis of 5 ACRs upto 2000-
2001, According.ﬂy; the imp'ugnad order dated 08.06.2005 .(_Annexure
Ajé} is quashed and set aside. The case is. ‘remi?t'te'd back to the

respondents to hold the Review DPC and assess the suitability of th



{B.L. KHATRI) : (M.L. CHAUHAN)
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applicant for the post of Superintendent Group ‘B’ keeping in view the

‘instructions of the DOPT OM, dated 14.09.1992 and to proceed further

in accordance with faw/instructions and pass appropriate order. Such

~an exercise will be taken within a period of three months from the date

of receipt of & copy of this otder. -

9. With these obsesﬁvaﬁons, the OA is disposed of with no ordar as

to costs.
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