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| IN THE CENTRAL ADMINISTRATIVE TRIBUNAL

JAIPUR BENCH

JAIPUR, this the Z'n,/%oy October, 2010

ORIGINAL APPLICATION No.265/2008 -

CORAM:

HON'BLE MR.M.L.CHAUHAN, MEMBER (JUDICIAL) :
HON'BLE MR. ANIL KUMAR, MEMBER (ADMINISTRATIVE)

. ‘Dinesh Chand Cho’rurvedl

s/o late Shri Vishvesh Chand Chofurvedl
r/o 200/12, Bajaj Khana, Kota,

Ex-guard under Station Manager,

Kota, West Central Railway.

(By Advocate: Shri Nand Kishore)
Versus

1. Union of India
through General Manager,
West Central Railway,
Jabalpur Zone,
' ,Jabcxlpur.

2. Chief Operating Monoger
. West Central Rollwoy
" Jabalpur (MP).

3. Divisional Railway Manager,
West Central Railway,

Opposite chlwqy S’ro‘rlon
Kota.

4. Sr. Divisional Operating Moncger
D.R.M. Office,
Kota.

(By Advoco’re: Shri Anupam Agarwal)

.%-

.. Applicant

.. Respondents



" ORDER

Per Hon'ble Mr. M.L.Chauhan, M(J)

The koppl.icanr v\rhile/ working as Guard under the Station

| Monoger Kota in the ‘yecrr 2001 was issued a chargesheét de’red.
10.7.2002 (Ann.A/4). The chorges egoms’r the opplrcon’r were ’rho’r-
on 25.1.2001 cmd 1.4. 2001 he procured PAss in fcrvour of his family
irrc'luding ene .s0N eged about 22 years without submiﬁing any
proof of‘regulor student .of reeognized _sAchool er college and.also-
on 11.6.2001 he fu,r’rher precure_d‘ another \po.ss in fevour 'of -The
' rerhily"rhereby also submi’r’riﬁg‘cer’riﬁco’re dated- 12.6.2001 wherein it
was discloéed that his son namely Shri Kuldee|e Cho.’rurved:i WQs
regvul‘or éfudenf for the session 2000-200.1 .In order to subsfonﬁe’re the
charges, one of the documents which was included in the list of
, doc_':umenfs appended with the chargesheet vlvos'lef’rer dated
36.7.2001 written by the Principal, Government Commerce College,
Kota whereby it was informed fhat Shri Kuldeep Chaturvedi son of
the applicant was regulor Sfudenr of the college fer the academic
session 1‘999-2000 and not for ’rhe oCoeemic session 2000-2601.
Since the e-llego’rioh against the applicant was regording obtaining
passes in favour of his son to which he was not entitled ey.
submitting wrong irr_formerion of folse’ncl:er’riﬂcor‘e, the Enquiry Officer
\./vlos obpoin’red. Although at initial stage, the opeliconfpor’ricipored '
in the enquiry proceedings but thereafter ’rhe‘crpplicon’r did not
of’rend the proceedmgs ‘as such, ex- eorfe enqurry wdas held and

- the Enqurry Officer submitted-his reporT Thereby holdlng the charges

-



qgoins’r the op.pli‘con’r as porﬂy proved. The respondeh’r No.4 _di’d not
agree with the Enquiry Offfcer, SO fo’f some of the chorg'es' were héld
not proved, ds such, he'recorded,dfsagreemenf note. Thereafter
respondehf NQ.4.-dfT_e'r recdrding drislc:greemen’r note has sen’r.’rh_e .
- enquiry feDOrT and disogréemen’r note to the applicant. The
opplicdm did n;>T file om}‘o'bjec’rion to the findings record in the
: énquiry report/disagreement no_’ré, as such, vide impugned orde’r
- dated 28.2.200_3 (AnhiA/]) penalty of dismissal from service was-
GWOr'dAec;J by.-’fhé Disciplinary A‘Ufhcv)ri_’r-y. Ther_eo.f"rer the c:bplicqn’r filed
appeal. The Ap‘pﬁell.cﬁe Authority also dismissed the appeal so filed
" by T‘helopplicon’r vide Ann.A/2. The qpplicon’r also resorted fo ’rh.e ’
re‘me.dy of review and vi_dé-’order dq’red 26.2.2004, penalty of
_ dismisso-l was conv.é.rifed‘ to that éf removal. It ils' ’rhése orders which
are undérch’dllenge before ’rhis‘Tribu:nol_; B

_-The plea taken by The“dpplicon’r in"the OA is ’rhdHHe Enquiry
Officer has conducted Thé ex-parte endui\ry wi;rhouf specific note
for proceeding gx—porfe and also thd]‘ the dpproprio’re authority
should no.’r Hove issued the passes in fovbur of the obpliéoh’f’s son |
w.h_i;:’h woé odrhi’r’redly over. 21 years of age. Thus, irregularity, if any, .
has been commitied at fhe level of administration for which the
qpplicon’r’ conné’r be held resp.onsib_le, as the authority -has issued
passes wi’rhou’ri requisi’r_e ceﬁiﬂco’re. Further contention raised by the
applicant is.:rh'o’r ceﬁrﬂﬁcwo‘r’e givenA by him in respect of age 6f'his son
- Shri Kuldeep-Cho’rur{/e__di only mentions the date of birth and it does
not mention that Shri Kuldeiep Chaturvedi is regular student of Govt,

Commerce Coillege, Kd’ra, as such, the- charges against the

%,



applicant that he has procured false certificate to the effect that
oppliéon’f’s son is prosecuting ‘s’ru‘dy és-régu_lcr sfudenf in the college
is without dny subs’ronce:_v N |

—2. . Notice of this dpplic_oﬂon w'os' 'give'n to "rhe resp-ond‘ems. The

' responden’rs hove.ﬂ_led_ repl;-/. In the reply, the respondents hove

'submi’r’red that o‘dmi’r’redly,.one son of the applicant was above 21

.years of age af the ﬂmé of seeking and issQonce of railway passes,
yet the applicant despite repeo’red redues’r failed ’r‘o s.ubmi’r any
cerﬂﬂ_cqfe' of being a student of an educo’rionol- institution. When he -
was insisted hard by the staff of the S.’rotﬂo.n‘ SupeAr,in’re'ndemL office
.'before- issudnce of third p&ss, hé b_roduced_o wrong/unWorronTed
| '-.Ie.’rfrer wherein it was disclosé-d that his son Kuldeép Chaturvedi wds |
e regultor sfuden’r for the session 20001—20;)1. On enquiry, it was found
that the same was no’r,issuéd,by fhe com:_erned ins’ri’ruﬁon..Thus, any
allegation to the foeé’r that the posses_w.ere issued without .
asking/looking to the proof is without oﬁy substance. It is fur’rhér :
sub‘miﬁeﬂd‘ ’rh-o’r the certificate so prbduced by the applicant wds
-sen’r for~ veriﬂcdﬂon ’ro_ ’rhé 'Principol, Governm'en’r Commerc;e
Collegé, Kota which _WOg r_eplied by him vide lefter dated 30.7.200‘]
(Ann.A/5). 1t is further stated that pefusol of the same would disclose
that The- Principal hAod categorically stated '-’rho’r- Shri Kuldeep
’Chq’rur-vedi wds not a ,sTude'n'T of the coﬂege for the session 2000—
2001. So far Conducﬂng ex-parte proceédings is concerned, it is
s’ro"red that the applicant f'oiled to cooperate during the enquiry.
He presen’[ed hir;self oh 18.]0.2902'10 submit an opplicofjon and

requested. fo_r adjournment of the - proceedings because of

%’/ .



pehdehcy of court case. Accordingly, next date was fixed which
‘was noted oy thé opplﬂican‘r hiﬁself. He, however, n'ei.’rheroppeored_
on the _nex"r date nor sought any odjo{ummen"r by disclbsing any ’ré
fhcﬁ efféc"r‘. Yet the matter was odjburned ond‘ the date was

| CommunicoTéd to the opp!icon’r by -le’r’rer dated 28.10.2002 stating
that in case he fails ’ro:oppeor dnd continue His non-cooberofién,
ex—_porTAe p-roc'eedings wou|d> be taken for WhiCh- he would himself
be respohsi’ble. The same wds -pos’red on fhe notice board as well.
When> the sarﬁe was fried to be seryed perso_holly Through»Welfore

: In.sApec’rovrs, he refused to take the hbtice by puﬁing his remarks Tho’r
’rﬁe same Would be taken on regumbfion of duties and "rhusv did not
appear in the enquiry. It is further stated that he did not submit oﬁy
application for adjournment of the proceedin.gljs to ‘rﬁe thuiry.j
foicer. In such, 'circ':ums’roncc.—:‘s, ex-parte enquiry was conduc’red..
The respondents Hove -fL_JrTh-er stated that the fact Tho’r the opplicc:ln’r. ,
was taking freatment from private Doctor wos.no.’r communico’red-
to the Enguiry Officer and, @nv-qny case, d railway employee is under
‘Oobligation as per rules ’rq get a éerﬂﬁcofe to ’rha’[ éffec’r errh the
railwdy doc’ror.-

3... ‘The opplicovm has filed kejQinder ’rhereby reiterating the
submissions made in the OA. | |

4. We have heord_ TheAqum.éd counsel for-’rhe-parﬁes and gone-
through »’r'he material placed on record..From the facts as stated
apove, it is not in dispufe that 3 passes were i.ssued i.n favour of the
family of the obplicon’r inc_ludihg his son aged qbQu‘r 22 years bn

'25.1.2001, 11.4.2001 and 11.6.2001. In respect of two passes, the . '



'-oppllcon’r did not submit Gny certificate in fovéQr of his son being
_regulor sTudem‘ of a recognized college whereas in respec’r of poss
issued on 1 .6.200 , the applicant submitted a certificate dated
12.6.2001 in .p,re.sc.rib'ed prof.o'rmo Ann.A/S, relevant portion of Which K

is in the following terms.—- |

' “WESTERN RAILWAY
YEAR 2000-2001

Age certlﬁcate for school passes

This is to certify that Master/Miss Kuldeep Chaturvedi

Son/daughter of Mr./Mrs. Dinesh Chand Chaturvedi, Date of birth

- 27.8.78, aged 22 years 09 months is a bona fide student of this

college/school which is recognized by the Government Rajasthan.

The = college/shool will  be closed  from..... - on
accourit.....vacation/holidays. .. ’ )

He/ She is not in receipt of any st1pend or scholarshlp other

than scholarship on merit/means bas1s and is not engaged in

research work. : ’

Kota—Station
Dated 12.06.2004 .
Principal/Headmaster/Headmistress

........... College/school.
1 certify ~ that the above named s | my
son/daughter/brother/sister and is proceeding to..... hill to see
his/her........ at...... returning to school/college.

- Signature of the Employee
Designation
Residential address......
5. - Thus from the certificate os\ reproduced above, it is evident
T‘hoﬂhe applicant has smeiTTed a cer"rifica’re in which it is recorded
that son of the oppllcom‘ whose- oge is 22 yeors 9 mon’rhs was bona-
fide student of ’rhe college for the ocodemlc session 2000- 200] The‘
applicant hos also placed on record a letter issued by the Principal

. of the college dated 30.7.2005 Whereby it has been recorded that

- Shri Kuldeep Chaturvedi son of Shri Dinesh Chand Chaturvedi was



: reéulor student of the institution for the year 1999-2000 dnd'he‘wos
not regular student for the academic session .2000—_2001 . -I’r is not in
| dispute that for grant of fo‘nlqily p'oss in terms o_f the Railway Servon’rg
| Pass Rules‘, ]986,'Rule 2(d) deﬁn'e'.s ‘forﬁily’ in’r‘er—olio to include son or’
sons who have not attained the age of 21 years and are wholly
depende'\n’r_on the railway servant qnd also son or sons of the age
21 years and above who are bqno—ﬁde student of any recognized .
educlz_oﬂo-nall institution. Keeping fhfs statutory provision in view, son
" of the applicant could have been grdn’red railway pass only if he
was d boho—ﬁdé student of recognized educational institution being
‘obox‘/e 21 years, In view of this Qo’ru’rory br’ov-isi,on and the fact ’rhq’r
- son of the applicant was above 22 years of age and was no’r.boho—
.fide s’fudent of ony. recégniied chdemic institution for the session
2000-2001, ’rﬁe:son of the -opplic'on’r wdas ﬁof ém"iﬂed for the pass
focili’r‘y‘-'of the ro,ilwoyg.'The contention raised by the opbliconf that
out of 3 passes, ]‘wo passes were issued wi\‘rhou'f fequiéﬁe' certificate
énd, as such, the du’rhori’ries are also responsible for issuance of the
p’dsses 'ccmno’r absolve ’rhé dpp_lico_n’r for his misconduct as it was
mof Iegolly permissible for the 0-.pp|ic'on‘f to submit application for
ASeekin‘g posse‘s i,n:‘fO\'/our of- his son who was admittedly above 22
years of age. The_opplicon’r being beneficiary of this ffqﬁdulen’r ocﬁ_’r
cannot be absolved }rom ’rhis-misconduc"r s'olelly on the ground that .
| such action on the p‘qrf of the. Opblicon’r amounts ’r‘o negligence
and not miscbnducf, as con’rendedk by the learned c»'ofunsel for the

applicant.



6-. - That apart, in respéc’r of the third pc:ss. issued on 11.6.2001 the
‘applicant submitted folse— cerfificate to the effeéf that son of the
: oppliéon’r woé prqs_ecu’ﬁhg s’rudy'in Thé recognized educational
institution whichpefﬂficqfe was found to be false in view of the
letter written bly}’rh'e Principal _of the College. These documen’rs
for_med 'pd_r’r of the listed docurhen’rs‘ appended with the
chargesheet. The charges have been held prove'd by Thé E'nquiry :
~Officer. The contention raised by the applicant that e'n'qury'\.Nos'
held ex-parte and nb opportunity was given to the oppliéom‘
cannot be dccep'l‘ed in view_ bf the stand taken by the respondeh’rs
.in ’rhe'réply. |

7. | . Fur’;ﬁer, on‘The focé of the s’rofu"rory provisions das well as on
the face of ’rhAercerﬂfico’re spbmiﬁed by the applicant and also the
clarification issued by the Principal of the College, the only
Conclu_sion which cdn bve‘d'rdwn is that the applicant is gLJiITy of the
chdrges énd he has not shv(.)wn any pr_ej_udice which has been
clouséa to him on ocicoum‘ of.vholding éx-pczr’ré enquiry. Thé
Disciplinéry Authority oh‘ér considering “the matter has imposed
penalty of dfsmissol from »s‘erviAce. Even the Appellc’re Au’rhoﬁ’ry d‘id

not interfere with the penalty so impdsed.by the Disciplinary

- Authority and while considering the quantum of punishment he has

spe“ci,ﬂc'oll_y' recorded that during 22 yedrs of sérvicé, the applicant
- (emaihed on leave without :_poy for a period of 7 years and 4
months which casts doulb’r'oh his sincerity- towards du’;y.'Thus,
moin’roihed”Thebunjshmen’r so awarded by ’rhé Dis-’ciplindry

Authority. However, the Re\)isionol Authority vide impugned order



dated 26.2.2004 (Ann.A/3) has mod'ified' the penalty of dismissal to

- . that of removal from service.

8. The next qQésTion which requires our cohsideroﬂon-is whefher
.in exercise of power of judicial review f’r.'is permissible for us to
in’rerfere with ’rhe quon’rurﬁ of punishment so imposed. or the
bunishm'eh’r is disp'roporﬂo-no’re' to the grav-h‘y of the charge, as no
reosonjdbl'e pe.rson-pléce_d in The\'posh‘ion of the Disciplinary

Au’rhoﬁ’ry c_ould have imposed such \punishmen’r. The law on’ this

po‘I'nT IS no Ionger res-integra. In the :c'@se of Charanjit Lamba vs.
Cqmmondihg Officer, Southern Command and Ors., Jt 2010 (6) SC
'595, inpara 15 observed as undér:— |

“15. That the punishment imposed upon a delinquent
should commensurate to the nature and generally of the
misconduct is not only a requirement of faimess, objectivity,
and non-discriminatory, treatment which even those form
quality of a misdemeanour are entitled to claim but the same

~is recognized- as being a part of Article 14 of the Constitution.
[t is also evident from the long time of decisions referred to
above that the courts in India have recognized the doctrine
of proportionality as one of the ground for judicial review.
Having said that we need to remember that the quantum of -
punishment in disciplinary matters is something that rests
primarily with the disciplinary authority. The jurisdiction of a
Writ Court of the Administrative Tribunal for that matter is
imited " to finding out whether the purishment is so
outrageously disproportionate as to be suggestive of lack of
good faith. What is clear is that while judicially reviewing an

- order of punishment imposed upon d delinquent employee
the Writ Court would not assume the role of an appellate
authority. IT would not impose a lesser punishment merely
because it considers the same to be more reasonable than
what the disciplinary authority has imposed..It is only in cases
where the punishment is so disproportionate to the gravity of -
the charge that no reasonable person placed in the position
of the disciplinary authority could have imposed such a
punishment that a Writ Court may step in to interfere with the
same.” ' : : '
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9. . The ques’rion_.fhen is whether THis Tribunal éhould interfere wh‘h‘
the qucA}‘roLJ.r.n of 'pu.niéhmehf sb imposed upon the dbplicqn’r on the
" doctrine of -proporﬁ_onoli’ry.:fAsvcon be seen from the rﬁo’reriol(
placed on record, it is evident that the oppliCon’rlhos putin 22 yeqré E
. of s‘er\/ice..There_'connot be any dispute that in case order of
di_sr.n%s_scl as modified to that .of removal is allowed to sustain the
opplicon’r'wiill ‘not be entitled ’rb 'pe'nsionory benefits. From the -
Ao‘ppellq’re order'AAnh.A/Q‘ it is evid_eh’r that bu’r of 22.years of sérvice_,‘
the oppliicon’r remoiné‘d on leave without pay for 7 years ohd 4
' ménfhs,' which show that the opplicdn’r is not a willing worker. Thus,
keeping. in /view the gravity of. the offence-commiﬁe_d by the 4
- applicant, we ore_df the view -Thq‘r itis'a ,cose'wher'e' punishment of .
dismissal as ﬁﬁodiﬂed to ’rhd’r of removdl is disproportionate to the
gravity of the chourge and no reasonable person"bloced in the
pésiﬂon of Dis;iplinory Au’r.hori’ry could have imposed such
punishment and the order Qf removal could hové-beeh modified fo
-"r'hoi‘.of-corﬁpulséryA retirement. :
10. Fun‘herquesﬂon., which redUires our consideration is whether
the case should be remitted to Thé_—DiSciplihofy AUThori’ry"rQ _pdss any
other order other than that.of removal from service or this Tribunal
should iTs"eIf>modifly ’rhel penalty ohdposs_oppr.oprio’re order. At Thi-s-
§’{o,ge, we wish.’ro quote decisio.n of ’rhev Abex'Cour’r in the éase of‘ :

Superintendent (Tech.l) Central Excise vs. Pratap Rai, (1978) 3 sCC

113, Wher_ein ’rhe-Apex Court held that if an order passed by the
disciplinary authority is annulled on a fechnical ground, the -
ouThori’ry cvoncemed is free to pass fresh order but, at the same -

QQL/ .
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time, the Court declined to give such liberty to the administration

~on the ground that a peribd of 15-years had elopsed since the

framing of charge. -

“11. I_n Bhoqwch Lal Arya vs. Commissioner of Policé, 2004 SCC

(L&S) 661, a somewho_’r similar approach was adopted by the Apex

Court Aby récordihg the foIIowihg‘ observations-in para-14, which -

" thus reads:-

“14. Thus, the present one is a case whereir we are
safisfied that the punishment of removal from service
imposed on the appellant is not only highly excessive .
and disproportionate but is also one which was not
permissible 'to ‘be imposed as per the Service Rules.
- Ordinarily we would have set aside the punishment.and
‘sent the matter back 1o the disciplinary authority for
passing the order of punishment afresh in accordance. .
~ with law and consistently with. the principles laid down
in the judgment. However, that would further lengthen
the life of litigation. In view of the time already lost, we- .
deem it proper fo set aside the punishment of removal
- from service ‘and instead direct the appellant to be
‘reinstated in service subject to the condition that the
‘period during which the appellant remained absent
from duty and the period calculated up to the date on -
which the appellant reports back to duty pursuant to
_ this judgment shall not be counted as a period spent
~on duty. The appellant shall not be entitled to any
_service benefits for this period. Looking at the nature of
.partial relief allowed hereby to the appellant, it is now
~ nof necessary to pass any order of punishment in the
departmental proceedings in lieu of the punishment or
removal from -service which has been set aside. The
appellant must. report on- duty within a period of six
.. "weeks from today to take benefit of this judgment.”

- 12, In view of the aforesaid judgmen’r, we feel that ends of jps’rice‘

will be met by ,subs’ri"ru"ring the punishmen’r of removal from service

impo'sed upon the applicant to that of compulsdry refirement. In

the result, the OA is dllowed. The punishment of dismissal/removal

from s'erviée imposed upon the applicant is substituted to that of
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-cémpulsory retirement ond ‘The ordér of the Disciplihory.Au‘r.hori’ry-',
~Abpel|o’r_é Authority ‘and Ré\/isiohol Authority shcﬂl.s’rcmd modiﬁed to
that éxTen’r. Por’r_iés oré left to bear their own costs. |

12. !h yiew of disposal of OA no drde_r is required to bé_ passed in

MA No0.224/08, which shall stand disposed of dccordingiy.

" (ANIL KUMAR) A © (M.L.CHAUHAN]
Admv. Member - - - . © Judl. Member '
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