IN THE CENTRAL ADMINISTRATIVE TRIBUfi\lAL, |
JAIPUR BENCH . |

y .

by
Jaipur, this the § day of February, 2010

Original Application No.101/2008

HON'BLE MR. M.L.CHAUHAN, MEMBER (JUDL.)
HON'BLE MR. B.L.LKHATRI, MEMBER (ADMV.)

Anil Kumar Jain,

s/o Shri N.C.Jain,

r/o 73, Mahaveer Colony,

Bedla Road Post Office,

Badgaon, Udaipur, presently posted

as Supdt. in the office of Additional
Commissioner, Custom, Kuchaman Bungolow
Ratnada, Jodhpur.

.. Applicant

(Applicant present in person)

1.

Versus

Union of India
through its Secretary,
Ministry of Revenue,
Government of Indiq,
New Delhi.

The Commissioner, Customs Preventive,
Headquarter at NCR Building, Statue Circle,
C-Scheme, Jaipur

Central Vigilance Commission fhrough its
Director Satarkata Bhawan,
GPO Complex, Block-A, IMA, New Delhl

.. Respondents

(By Advocate: Ms.Parintoo Jain)
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ORDER
Per Hon'ble Mr. M.L.Chauhan, M(J)

_The cppiiccnj has filed this OA thereby prcying:, that the
disciplincry proceedings initiated vide memo dated 11.2.2008 m>c1y
kindly‘be held' ilegal invalid and viod ab initio and the same may
be quashed cna set-aside alongwith consequential benefits.

2. Briefly stated, facts of the cése are that the applicant was
issued chargésheef on 11.2.2008 by the Commissioner, Custom,
;ldipur whereby allegation against the applicant was that he
replc'ced 2.533 Kgs. of silver by lead which was seized on 29.11.1987
and he has fciled to get tested the seized goods by the experts on
the same day on which it was seized and also he féiled to seal the
seized material with departmental seal on 29.11.1987 and further
that »he failed to send the sample of the seized goods to the
Chemical Examiner for analysis. Based on these ollegatiéns, the

- aforesaid memo was issued to the applicant. The ca.sefof the

applicant is that he neither remained Malkhana Incharge nor the

-

1%
seizedL’remc\f‘ﬁed in his custody, thus the allegation of replacement

of silver is baseless.‘ It is furfher case of the applicant that even on
29.11.1987 c:f’re; the seizuré the detained packet was kept by the
Malkhana Incharge Shri Prakash Ramawat, the then Inspeci’ér and
now Joint Commissioner and in his case no chcrgeshee’r;.hcs been
issued by the department. Further case of frhe applicant i;s:fh_qf the
seized silver packet which w\as gqt tested on 30.11.87 WIQ§’hcnded

over to him on 1512.1987 under the order of Superih’rende_n’r
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Incharge of the post which was handed over by him to the A:ssis"rfcln’r
Collector, Customs, Jodh;sur on the same day in infdetz‘ p,osh‘ié;n.
Siﬁce ’rHe sealed packet of silver remained in the sciljs’r‘ody - of
Jodhpur Malkhana was opened by the Superintendenf Molkhcnc,
Jodhpur on 24.5.89 in the presence of two witnesses, it wo; found to
be lead inspite of silver. Thus, according fo the applicant, he c.onnoi'
be Held respoﬁsible for this lapse and the chargesheet issued at this
belated stage is required‘ to be quashed.

3. The fesponden’rs have ffled reply. Alongwith the reply, the
respondents have annexed documents as Ann.R/1 com‘oinin,g‘ list of
events as to how the matter was processed at different Ievel§ which
resulted into iséucnce of impugned chargesheet dated 11._2.-20(58

(Ann.A/1). Alccordinlg to the respondents, the contenﬁo:n‘v of ’rbe
abplicom‘ that wrong packet was Op;ened on 25.4.1989 is ing_orrec’r
as the packet opened on 25.4.89 had same malkhcncz- E.No. 'infacf
seals and somé paper slips bearing signatures of officer's v:\(ifness;.es
~ and accused persons of seizure dofed. 29/30.11.1987 whiéh was }‘ihe
only seizure of fhldf day. It is further stated that when the clq‘nitley_nfs;“,of
the packet was checked on 24.5.89, the same were fo‘.un‘d to 'vlbe
different than those said to be sealed oh- 30.11.1987. IH‘en,ce Trhe
c.horge of replocexzr;nen’f of silver by lead has rightly beéin Igvelléq
against the applicant. Further, the Inspector (Malkhanq).,’ qu.solme_r
is also being issued the chcrgeéheet on the same gr?yndw:pnder
whose cuﬁ’rody éei%ed goods remain for the period forml(ii3,OI.] 1:.]98;7

"to 15.12.1987. Acc‘:ording to the responden'ts, since chd.rgésjheeit is

subject matter of gnquiry and the applicant has contended that
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r_igging with the sealed packet had occurred after it was ideposife_d
in Malkhana eifhe} at Jaisalmer or Jodhpur on the grsund that-
different packing materials were emerged from the seolé:éj pocké;rs
at different stages i.e. on 24.5.89 and 6.11.2003, as such, ’rhé moﬁér
requires enquiry proceedings .where the applicant can led his
evideﬁce. Thus, according to the respondents, the matter cannot be
interfered at ’rhis stage.
4. We have heard the éppliccn’r who was present in person and
the learned counsel for the respondents.
5. The Undispuied facts are that the applicant while working as
Inspector in Customs Range, Jaisalmer has pc:n‘ic:ipo’re,(‘:iE ip the
seizure of 2.533 kg. of silver on 29.11’.1587. The packef, was noffr
sealed 'cnd_ the same was deposited in the Mclkhéna. vFur,’rh;eAr, the
sample was got tested on the next ddy on 30.11.1987 and it was
found to be a silver of 99.5% of purity. Panchname dated.3‘0jl;]2.1<i)87
was _drcwﬁ and paper slips bearing the siénc’rure/’rhump imlpression
of the witness, seizing officers were pasted and then kepf-in:ciclofh .
- bag and sealed with seal no. ‘3', Assistant Collector, ;C‘us‘.,’roms,
Jodhpur and it was thereqﬂer that the sealed packet wosglkept on
36.11.87 in Malkhonc, Jaisalmer. It is c;lso cdmih‘ed- focf'.frhlci"r ;ioln
15.12.87 the seizedigood was taken frofn Malkhana, Jci.sqilhﬁer and”
handed over to the applicant for fu;ther despositing the same into
Mclkhoné cﬁ' Custom Division at Jcisclr_ﬁer. The sealed péckét Vs{/;C‘JS
deposited i_n JodhﬁQr N\olkhoqd on16.12.1987 and the seiz.e:,d g:oqu
remained in the custody of the applicant between 15::]2.87 {tol

16.12.87. However,‘;e’rhe sealed packet was opened on 24.5.89 in the
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presence of two indedependent witnesses and the some'v’vos. foun;':i :
to be lead instead c;f silver. The sample was opened in fhe presgenc‘e
of witnesses. The piece of the seized material was again :fégfte'd ~o:n
6.11.2003 in the prée:sence of two witnesses and it was cepr#ified that
i
the metal is made of lead instead of silver. On the bcsi‘ls of these
facts, the applicant was issued charg~eshee’r. Thus, the quesﬁoﬁ
which requires consideration is whether the rigging with the sealed
packet had occurred after it was deposited in Molkhanazvqr seized
silver was replaced beforé s;ecling the packet on 30.11.1987 which
is subject matter of enquiry. ‘A’r this stage, it is not permissible for us
to give findings whether the applicant is.guil'ry of the charge or nof.
Accor-ding to us, fh(g-:‘ present OA isipremcn‘ure and the scme:cqnnof
be entertained a’r» this stage especially when it is not a case gf the
applicant that chqrgesheef issued by the respondents is w;holly

without jurisdiction or for some other reason it is wholly illegql. This is

what the Apex Court has held in the case of Union of Indig and anr.

vs. Kunisetty Satyanarayana, (2007) 2 SCC (L&S) 394 whereby in

para 13,14 and 16 has held as under: ‘i o
i

“13. ltis well settled by a series of decisions of fhls Court tha'r
ordinarily no writ lied against a charge sheet or show-cause
vide Executive Engineer, Bihar State Housing board vs.
Ramesh Kumar Singh, (1996) 1 SCC 327, Special Dir’ec':tdr Vs,
Mohd. Ghulc:m Hourse, (2004) 3 SCC 440, Ulogcppo Vs,
Divisional Commr Mysore, (2001) 10 SCC 639, State of U.P.v.

Brahm Datt sharma, (1987) 2 SCC 179 etc.

14. The reason why ordinarily a writ petition should not be
entertained against a mere show-cause nofice or charge-
sheet is that! c’r that stage the writ petition may be held to be
premature. A mere charge-sheet or show-cause otice does
not give rise to any cause of action, because it does not
amount to an adverse order which affects the rights of any
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party unless the same has been issued by a person Hd’ving no
jurisdiction to do so. It is quite possible that after consndenng
the reply to the show-¢ause notice or after holding an enquiry
the authority concerned may drop the proceedlngs and/or
hold that the' charges are not established. It is well settled that
- a writ peh’rlon lies when some right of any party is infringed. A
mere show-cause notice or charge-sheet does not infringe
. the right of anyone. Is is only when a final order imposing
some punishment or otherwise adversely affecting a party is
passed, that the said party can be said to hcve any
grievance.

15, ...
15 ‘No doub’r in some very rare and excephonol cases the
High Court can quash a charge-sheet or show-cause notice if
it is found to be wholly without jurisdiction or for some ofher
reason if it is wholly illegal. However, ordinarily the ngh Court
should not interfere in such a matter.”
6. Thus, in view of-’rhe law laid down by the Apex Court ;o's
noticed above, it is not permissible for us to inteﬁeren¢e'in ’rhe
matter to quash the chargesheet. The applicant has further argued
that in this case incident took place in the year 1987 -and the

chorgésheet has been issued cf’rer:d lapse of 19 yéors, as such,.in

view of the decision taken by this Tribunal in OA No.403/2006 MK,

"
Lt
[

. Gautam vs.l Union of India decided on 5t Decembet, 2007'fhe
present OA is clsic; required to be allowed. Accordiirim_g ’rc?g:gs,,fhe
applicant ccnnof tol&e any ossistcn;e ffom this judgnﬁent.‘ 'T-hqyt wcs
a édse where ’rhel gppliccrﬁ ’rhereip was imposed putn‘i‘shr‘,‘nenlt Pffer _

- conclusion of enquiry and that was not a cdse for %Uoshjrggfrhé
chdrgeshee’r. Further, as can be seen from the facts of‘;tho:{,cg's_e:,,’rhq
éharge levelled cggirys'r fhg qppliccmt was that serviceir'e’,\‘/volv\llfezr'w,c’s:
required to be cfiyie;‘posited qfter' (eturning from tojgr.'llr;;pgi%r‘c.e of

'refurning to heocil'quér’rer, the deljinquen’r official pr:.o.‘cfeede;_d ;n
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leave w.e.f. 14.-1 1.1§92 and feported for duty on 22.2.]9935'01 still he
failed to deposit the servic'e revolver despite the fact ’rhq* r,e:minderé
to fha't effect was’ also issued to the applicant af’rerl:: hfsi joi‘ning
service | on .22.2.1?93. However, the éervice revolver alongwith
catridges was des;i)osi’red on 29.4.1993. Thus, as can be seen from
the facts as stated above, the charge against the applicant vwc:s
regdrding late deposit of sérvice revolver by few months. The
explcndﬁon of the applicant in the aforesaid case was that he has
proceeded on leave as his son had susfqiﬁed injury. during
communal riots, as such; service revolver could not be deposi’rgd.
He joined duty on é2.2.1993 and therécf’re_r the same was deposited
on 29.4.1993 wi'rHin a p’erjod of 7 days as directed vide prder'dqted
26.4.1993. The department did not take any steps thereafter and it is
only after a Icpse\ of- 10 years 1h.c'1’r.1he chargesheet for major penaity
was issued. It was under these circumstances, this Tribunal held"rhlc’r
the respondents hcs- not given any exploncn‘ionl why the
respondents did not take any sféps for.issuan.ce of the chcréeshee’r
in the yedr ]993. In the instant case, the respondents hd_ve gliyen:'o
detailed explanaﬁ?n as to how the matter was proggs;ed at
different levels whicﬁ has resulféd into chorgesheet.

7. Be that as it may, since the mater Is at charge stage and it. i:s-
not permissiblé for us to go into merit of the case at ’rh:lsr.stc:gg qnd
no inferference is warranted at this stage in the light off fh“?‘i law Iéid
down by the Apex: Court especially when it cannot bg—;g:':{;czigl :fhcgf
chargesheet issued:by the respondents is wholly wifhout:‘jljliris,_c.i‘icﬁoh

or the applicant is not at all involved in the incident.
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8. For the foregoing reasons, the-OA the bereft of merit which is

accordingly dismis;:se'd, with no order as fo_costs..

(B.’%@TRI) L R (M.L.CHAUFAN)

Admv. Membér . Judl. Member
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