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4. Ramwwarcop Meana

CRRTRAL ADMINIBSTRATIVE TRIBUHAL

A Ho., BEJ2008

ELEL, this the 3% day of August, 2009

e

Hon'ble Hr. Justice ¥, Ramachandran, Vice Chalrman {J}

1. Suregh Chand MMeena
Son-of St Kadyan Maena,
R Quartar Mo, 35§ Type-ITL,
3.58.1 Colony, ﬁ&aimya Napgar,

b P
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Jaipuy,
2, Ralhan Lal Meena

Son of Shri Mangiial Meena,
Ria Quarter Ho, 42, Type-TV,
Sactor -2, Hirman Vihar-3,
mﬁyafma: Napgar, Jaipur.

3. Halu Bam Meena

Son of Shwi Badriprasad Meena,
Ria Quar*ﬂ - Mo, 43, 7T ﬁ?ﬁ—ﬂ_?,
Sector-3, Hirman Vihar-3
’sﬁzdzts.}?a»:&am Hapay, J«uyﬁr.

Son of Late Shri Chanderial Meena,
Bio M52, Hendriya Vibar,

Tt 1"3."?"-“-’ Thar Nacar. Jainur
Sector -0, Vidhyagdhar Nagayr, Jaipur.

5. Chuttan Lal Meana, _

Son of Blrd Halhabi Ram Meena,
Rfo Quarter No.2 §fType-1V, y
CFAL Cotony, G.wﬁ Lines, Ajmer.

&, Jatkishan Meana,
Son of Late Bhri Molabi Ram,
Rf{o Quarter No. F-4] 174, Malviya
Wagar, Jaipur,

7. Ram Charan Meona,

Son of Shy Motilal Meang,
Ric Quarter Np. T-1/356, .81 Colony,
HMahdya Mapgar, Jaipur.

8. Hishan Avtar i‘ﬁﬂm
Fon of S [yreeman La} Meena,
;:G ‘fjﬁage Padli, Tchsil Mahua,
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¢, Ashok ¥umay Meana
Son of 8hni Ratan Lat Meena,
R{ o Village Ranglal ¥a Pura,
Tehjsil Toda Bhim, District Karaudi,

1G. Hari Singh Meana
Soxn of Shri Phool,
®§ o Viliage and Post Pabari,
Tahsil Toda Bhiva, District Karaull,

11. Davishankar son of Shri Shyoji Ram,
_ R o Village Dobra, Post Dara Statien,
> Tehsil Ladpura, District Kota (Raf.}

12, Ram Gopal Meana
Son of Shri Kanchan Lat Mesna,
Rjo Plot Mo, 132, Prem Nagar,
Jagatpura, Jaipur.
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18, Prakash Chand Meena,

Son of Shri Dhan Singh Meena,

Rjo Village and Post Kala Khana,
Tehsil Hindaun City, District Karauli,
{Rajasthan}

i4. Motilal Prasad Son of Shwi Raja Lal Saha,
Gr. No. 48 E, DA Block, Hari Nagar,
Ghantaghay, New Delhi.- ... Applicants

{ By Advocate St Bhavani Singh Sheldhawat proxy for
Shri RN, Mathur }

)

VERSTS

i. Untion of India, through Secretary Urban
Development, Govarnanent of India, Nirman

Bhawan, New Delh,
2. Larector Geaneral of Works,
Central Public Works Departmeant {CPWD),
Mirman Bhawaq, Naw Dethi, ... Respondents

By Adwocate My, Kunal Rawat, Sr. Standing Counsel assisted by
Mz Kavita Bhati }

CRDER
The dbove OA had been heard by the Circuit Bench of

Jaipur, CAT on 5.3.2002 and stood reserved for proncuncement of
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orders.  The issue concerned the caims urged by applicauts for ad
hoo promotion as mipght be admissible them over some of their
cottizter paris, on the basis of notonal seniority, wlich already

stands assigned o them. Respondents refused o recoguize these

-claims as could be seen from the impugned order dated 18.2.2008.

Z, é?#’ixen the draft order was forwarded by Judicial Member for
concurrence, a dissenting note prepaved by the Admimistrative
Mambear on 23.3.2060% had been sant ovar. The Judicial Member,
however, had recorded that he was still maintaining the
conclusions to which he had arrived, as recorded in the draft
ordar. Vide his note dated 26.3.20609, the Administvative Member
exprassed his inability to agree with a view so taken. The Hon'ble
Adwministrative Member had referred to the Chairman a guestion
for answer as framed below.

“Whether the applicants who had been allowed

semority freating them appointee of the year

' 1994 can be allowed to count the period from

100495 tillt 16.2.1991 as regular sarvice on

notional basis 2.7
Howevar, there was a difference of opinden, expressed by the
Judicial Membear about the pméedure in which the gquestion had
hean framed, gince according to hiw it was not a case of reference
as fornudated by Member {A} which was reqguived to he gone inte.
The issue of difference reguired to be referred to third Mewmbar
The Registry had been directed to send exivacts of the referance
notes along with copy of judpmenti dissenting note to the Principal
Bench for doing the needful, Comsequently, on the orders of the

Hon'ble Chairman, I bad been nominated ag third Mawber to look

M‘/int@ the pointe of disagreement, and axpress my opinian,
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a. The CGA had heen reposted at 'J-aipur oy 20.7.2009.
Advocate, Mr. Mathur for the applicant was not available himself
hut was represanted by a colieague. He had put up a vaguest that
fhe matter be taikken up }ater on. However, counsel on hehalf of
respondents was prepared to malke submissions. As the GA was
the only case listed on the day it had heen decided that the matier
will be taken up for orders affer heaving the matiar as was
presented but in case the applicants were coming u? with written
argument totes, the contentions highliphted would be duly
avamined, Written submisgions on belialf of the applicants had
been submitted promptly. Taking notice of the stand adopted by
the counsgal and also taking advantage of the pregence of opinions
axpresszd by the twwo Members eatlier, 1 may evanmune the issue
that might be coming within my purview as expected of a third

member.

4. Thare are 14 appbcants, who have joined together in fling
the present applicabion. The QCovernment as weall as the
Department have been impleaded as respondents. The claims and
counter claims ha»:i‘ been dealt with on sevaral scscasions, aud the
deciions rendered by the Tribusal itgalf ave presedntly subject
matters of Writ Petitions. 1 feal a quistus might reach only after
the Eig‘n Courts finally dispose the pending Writ Pelitions.
Especially taldng note of the disputes highliphted herein, 1 fedl it

wottld have been in the mtevest of all concerned that when the

-High Court thought it fit to admit the Writ Petition, challenging the

order of the Tribunal, the operation of the order as well could have

Ny
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been stayed so that the parties could he aware az to where they

stand.

3. The employees of Central Public Works Department who ave
applicants herein have dhallanged the Anneyure A-1 Office Meamof
order issued by the Deputy Director {Admn} acting on behalf of
Diirector General of Works, New Deihi.  Subject matter of the order
& shown as implementation of order dated 2.4.2007 passed by the
CAT, Principal Bench in OA 116572006, The background of the
case will have to be noliced in brief before attempting te taclde the
guestion that is raised. For the purpese, I may advert to the
pleadings, submissiong made, and the text of contentions

ingorporated in the argument notes,

&, Limited Departmental Competitive Exanmunation bad been
held by the CPWLD Training Iostitute for selection tf:;‘ ihe post of
Assigtant Eng;inee;'s {Civil & Elect) in the year 1999 It appears
hat it was on the basis of the orders of the CAT passed in GA
223%9§ 1958, The 2}3’; of successful candidates had come on
15.2.2001. On the basis of the resulls, the applicants soudd securs
. appointment. This is stated to be apgainst the year wise vacancies

of Assistant Ei}gineérs pertaining to period 1994-95 onwards.

7. Thereafter a provisional 3&1&&1":11:3*’ had come to be pu‘iﬁis&m&
on 4.6.2002. At that point of time some of the pearsons whae had
secured promotion noticed that they had been given a position
;'e{:konmg alipibility from the date of actual assumpiion charge. As

this was confrary to thelr expectations, on a plea that the
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representations submitted were not heing taken notice of, CA
5710{ 2003 came to he fied titled as Vijendra Singh & Crs Vs, GOI
and Ors, By order dated E.&“Eﬁ%%, the Principal Bench had held
that the im;_mgneﬁ seniority list reguired o be set aside and the
applicants thers were to be conferred with 1’.{(}2".;1{}1’;&1 sargority from
the dates and years when vacancies actually had avisen, for

accommodating theans.

3. An GA seddng more or lesg identical reliefs had bean filed
bafore the Chandigarh Bench  of theTribunal also. The case

AP Gas*g and 17 Ors Ve, TOL & Ors. had heen disposed of in July

2004, the Tribunal substantiaily taking notice of orders in GA

71053003,  Writ Petitions at the instance of oficial respondents

W)

and aggrigvad persons are as of now pending m Delld Hiph Cowrt
ag well ag in the Haryana and Puagjab High Court challenging the

respective orders,

S A Contampt Application for enforcement of the orders
thareafter came to be fled before the Principal Bench. It was later
on closed poticing that notional senierity had been assigned to the
parsons, taldng note of the divectons issued avising fom a
{iq:mtrempf Petittionn fied before the Chandigarh Beuch., The
applicants, according to thaem were remaining complacent on an
IMPrassion ﬁmt all techusieal hurdles as standing in their pathway

had been demchichied.

10, Dut they were as if, constrained to file ancther GA

BP/ 11052006 hefore the Principal Bench. Al the present applicants



fare there ag applicants. Ad hoe promotions were being
contemplated by the respondents to the cadre of Executive
Enginear. According to them the senjority Hst, which was set
aside, was nevertheless, beaing operated and followed. The notional
seniority given to them alse was bhaing ig}_mre& angd there was ne
reagon to leave them aside while conferring ad hoc promotion o

their juniors as Executive Engineers,

il. The said A had been disposed of on 2.4.2007. A dirvection
was issued to consider the case of applicauts for conformant of ad
oo promotion and to come up with a final decision in the matter,
A CF had also been fled later on at the instance of applicants in
(A 110572006 as CP 40773007 { «ie 46272007,  The Trbunal
did not, howsver, proceed with the CP, since the respendents at
that time had undertaken to look into the matier. Liberty was
resarved with applicants viz that if they weara aggrieved, they coald
have apitated their grievance appropriately. The crder presently
anpugned in the GA had come to be passed in the above backdrop.
A of now the dlaims of apphcants i}a;ue hean 1'6:58{:‘{%3(1)
Respondents holding that they weare not elipible for promotion
although notional sentority might be available to them. This order
s now under challenge. X is not explained as to what was the
reason, which prompted ap;}iicm}ts to shift the weaue of the

challange to Jaipur Circuit Banch, but that is not an issue.

12, The CPWD had taken a stand that the applicants in the
sarlier two applications had bean given only potional senjority, It

was under the pain of contempt proceedings. It is not final, since

F \/um original orders are subject matters of Frit Petitions, which are
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pending before High Court. HMore imfmrtaﬂﬁy, according to them
whan the Recruitment Rules [RR&) provide that eligibility of
promotion from the grades of AEs is prescribed as eight years
repular sarvice in the case of degree hiolders and ten years in the
cass of diploma holders, so long as the applicants did uot have the
aligible sémice as prescribed by the rules?it may not he possible
for them to demand or press for promofion or ad hoe promotion,
espaciaily in view of the advice that had Bean received hy
Tepartment from the DOP&T and wiich were heing generaily
followed by the Gowrnment. Sirictly the malter was bsing
considered in accordance with the RRs. They had also referred 1o
the decision of  the Supreme Courtin R. Prabhia Dewi &s Ors
Vs, UOL & Ors. {AIR 1988 SC S02) wherein the concept of sentority
éné alipthility had been distinguished. Seniority could }}aﬁe haan

refevant as bebween eligible persons alone,

i3, I 1x submitted that the applicants had been advised that as
and only when they become cligible for heing considered for
promotion, thewr claims were liable v be taken note of The
mstructions of the DOPAT alone were to be followed for conferment
of ad boc promotions. It was idle to argue that order as abovs
requirad to be set aside. ¥ critically examined it would reveal t}}ét
it newver went against the text or hmport of the decisdon of the ‘

Tribunal,

14, In the above back ground, I may axamine whether applicants

ware i fact requived to be considered for promotion to the post of

e
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Executive Engineer in view of the circumstance that they were
notionally promsted to the feeder category and wers assigned
earliar dates, and whether the period including the notional sestor
raguired to be considered as pariod of =ligiblef reckonable for the

purpose of the Rules.

.

15, The applicant bas a cage that Bule 2 { I} of the ERs shoauld
be zat aside if it interferes with their datms. It ig evident that the
said clause, which defined regular service could have bean

understood onty in a manner stifing thelr miterests.

i : r o4

g, i1 may obsarve that the specific prayer as above I8 ot

[

incorporated i the CA in a manner which cotild be normally
approvec. It is well settled that the Courts or Tribunal are oot

expected fo issue a prevogative writ in the nature of certiorari for

- setting aside or guashing provisions of a statute. it of certiorari

is nermally scught for when an inferior  Tribanal  er
aémhﬁén‘aﬁva; awecutive authorily issuss an order, which is
patenily iregudar for one or other reasons that wmight s
highiiphted by an apgrieved person. This definitely is not the
- situation nere where Govmrnmiant servants find an iucomimardent
situations, in a statute, which may unpede sarear progression. In
a §t or appmpi;iate case it may be a fundamental right {o sedlk
writ citing unconstitutionality, brregularity or irrationality of an
r.:ffezzdu}g statutory provision for a declaration that it requires to be

read down., In other words, what ought to bave been soupght

W}mmﬁ nave bean a declaration, but never a writ of certiorari. The
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request ag incorporated in the application is, therafore, not Hable

o be anterfamead.

17, The presant sule iz gpecific in providing twin conditions, viz
that only a regudar incumbent is entitied to be promaoted, and enly
if he had mintewum years of servics as prescribed. The applicants

have 1o case that they had rendered repular service of reguired

lengihn in the present post held by them as prescribed by the rules.

it is a pre-condifion for secking prometion. That a prescription is
meonventent, by itedf will not make it amenable to successiud

chatienpa,

i&  The alternate contention made on hehall of applicants is that
expression regular sarvice' in the Rule is to 3}3 understosd in a
manner U civcumsiances may dictate,  This aspect, it is
o _
suggested has been owxlocked by the Respondents. The appiiemts
had rested their case on the decision of the Apex Court iix TOF &
Ors. Vs, H.B. Rajoria {2000) 3 SCC 562). The ré&pﬁﬂéeﬂt theare
had approached the Supreme Court challenging the orders of the

High Court. He had been notionally promoted to the posi of

Additional Divector General. The post of Director General was a

salection post, which was to be filled up from the pest of Addittonal

Director General withr twwo years regular sarvice in the grade. The
Suprame Court had disagreed with the vews taken by ths High
Court that regular sersce should stand eguated to actual
axperience, Where the ncumbent had some to be appointed to the

-~

post In a manner recoguized by sarvice rules, he credit therebhy

securad sould not have bean over locked.
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?}. But the obhservations mamﬁ by the Supreme Court cammot he
é;ppﬁeé-but of context. Thx: facts of the cases decided by the
Supreme Cowurt had no relevancs whatsoaver to the prasent claims.
Yhile considering the cdlaim of Rajoria, although e had not
challenged the alipihility of one Xrishnamoortd for being considered
fnr post of Director Gensral, the High Cowt heald that
Krishnamoorti was himself sot gualified, The Supreme Cowrt by
ii'.t‘.mi-zeé firnding andy vacated the judgment of High Court of in so

far the fndings reparding Krishuamoorii had been recorded. In

other words, the Suprame Court had come ifo the rescue of

Erishnamsorti alone, as lis promstion in fast had bean by
e : . e, .
application an Office Memorandum widle govarned the issue { Ses
paragraph 15 of the Judgment). According to me, thig hiag no real
relevance as to the issue at band, Purther Suprame Court had

examined only the impact of an GM. it is settled law that

Tribunals cannot at all over look Fules framed under Arficle 30T of

the Constitvhion. In case administrabive mstructiong run counter

to rules, the rule position hag to be uphald, and this cireumstance,
thavafors, cannot at all be ovarlonked. The Bule shmilar to the one

- .

avaitable has had not been mxterpreted in the above degision.

26, In the argnments note, it I8 pointed out that the decigions
rehed on by %i}e Govt. of E}‘%&m of Utitranchal Ve Dinesh Humar
Bharma {2007 .{1} SCC 683} and Jagdish Chandrx Patnail & Ors.
Va. Binte of Orisss & Ors. | 1398 {4} 80C 488} have no
application to the facts of the case, The issue that had come to be

decided in the present application had no relation, it had been

)@Vargeé, whatsoever with the judgments cited. This wag hecause
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controvarsy was about the sligibility when seniovity had already
bear given with retrospective effect and the promotions ware also
to be assumed as having been given witls retrospeactive affect. This

circumstance eould not have been ignored.

21, On ihe sthwer hand, learned counsel for respondanis had wery

heavily relied on the Judgment of Prabha Dewls case {supra) as
well ag DK Sharma’s cage {supral. o R Prabba Deu, the
Supreme Cowrt had cccasion to hold that sule maling authority
iad been competent to frame rules laying down Sligibility condition
for promotion io a higher post. The gualifications presoribad
atways have to be satisfied before a parson could he sonsdersd for
appoinfment, and shgihility does not mean that a person who is
senior iw dligthle to be prefarred to a junior whe alone had digihility
as presorvibed iﬁy the rudes. In other words, seniority was to he
relevant only as respects persons, who weare éﬁg&:}}e_ as wel.
Adverting to Patnaik’s case {supra), it had specifically been hald by
the Supreme Court that the year in which vacancy oscurs against
wﬁaieiﬁ reqruitment was mmade I8 not to be looked ints for

determination of inter-se-seniority {as betwean direct recruites and

promoted). The Court had held that it is difficult to accapt the

contantion that the year in whicll the vacancy sceurred is relovant

for the purpese of determination on promotion.

22, Howeuar, the decision in Patnailc may not be relevant as of
now, gince certain refiefs hawe been granted by the Tribunal, and it

iw for the High Court in the pending Wit Petifions sither to acoept
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the proposition recorded by the Tribunal or to rgject the same. The

/-lé,( Vevice
judgments presently relied on can hawve reliance only in «uch

proceedings.  Likewdse in the decision in X Shavmas case

fsupra) it had been held that sven i candidate ix eligible for

promotion when post feall vacant, his seniority could be reckoned
oty from the date ef his substastive appointment to the samd

vacant post under the Rules and not retrospectivaly from the date

of cocurrence of wacancy. Again, this decision can hawe relevance

at the Bme of adjudication of the Wil Petiion to which reference

had been made.

23, I am of the opivion that principles as had been highlighted in
Prabha Deuwis case {supra) is relevant vis-a-is the rules, wiich
had been brought fo my notice. The present rudex winch governs
the service in BMimstry of Urban Affeirs and Ewmployment
{Department of Urban Dewlopment), Central Engineering
{Eiectrical & Mechanical] Group A Service Rules, 1096, The post
concerpeq is  ldsted as item No. 4 at schedule 1 to the Rules. The
guatifying service %31‘P<§€.i'1i3-3’i by scheduls T is regular service of 8
or 10 years as the case may be in the grade of ABs, It 18 to be
noticed that under Rule 10 evary officer on appointment to the
sarvice elther by direct recruitment or by promotion shall be an
probation for a period of two years. It is neot a case of the
applicants that they had been appointed to the pest in 1994 on
regular basis. They could have undergons probation ondy from the

date from which they had joined the post which was only in the

Weaf 2@@&‘ Probation period  could not have bean presumed,

A
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without randering of actual service, Appropriate Bules provided

for exemption whenewar such a situation pragented iteelf. The duty

of the Coust is to reconcile situations, wideh may at tinss appear

Ef.

as conflicing. When the applicants had been given only noticnal
seniority, and not nobionad promotion, and when the validity of the
hasic orders are presently under challenge, it may not he

justifiable to precipitate situations, adding on to uncertainties, by

ordaring that sariority would bring in attendant benefits as well,
24. Purther it i8 brought to my notice that the Delhi High Coust

as directed that promotions, even ad hoc, fo the category of

xecutive Enpinesrs iz to be brought about only afier obtalning

]

orders from the High Court. Therefore, hefore going for pusss
work and probabilities, the applicantsirespondents are obliged to
bring o the attention of the Court, the dead lodk or axnguity that

might be exsting.

35, Taldng notice of the totality of the civcumstances, I agree
with the view that has bean talten by Judicial Member that the

appiicants bawve not wmade ocut any case for interferance. The

. saniority given to them which itself is subject to further orders that

by the High Court will not antitle tham to count

such servics as regular service for further promotion. Therefors,

aa e

application is Habie to be rejected and I do so.

el
{ 3E. Ramachandran}
Vice Chairman {J)

Inn viewr of the majority decision, the CA will stand dismissed.
° M W
{ If. Ramachandranj
Fice Chaidrman {3}



