)

: g\(By Advocate: Mr. Gaurav Jain)

IN- THE CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH -

Jaipur, this theﬁSﬁ\August 2008

ORIGINATION APPLICATION NO. 468/2008

' CORAM:

HON'BLE MR. M.L. CHAUHAN IUDICIAL MEMBER
HON’BL.E MR. B L. KHATRI P’.‘INIS""’ ATIVE MEMBER

“Anandi Lal Jain son of Shri Keshri Malji Jain, aged about 64 years,
resident- o? 23B, New Grain Mandi, Kota. Retired from the post of HSG- -
I, (BCR) as Sub-Postmaster, Indira Gandhi Nagar, Post Office, Kota.

. ....APPLICANT
. (By Advocate Mr. CB Sharma) .
| | VERSUS
1 . "Union of India through its Secretary to the Government of

India, Departiment of Po;ts Ministry of \.orr'rrum cation, Dak
Bhawan, New Delhi. -

Prmupa‘. Chief Post Master Generai Ra}ast‘wan Carde Ja\pur
" . Director Postal Servrces Southern Region, Aimer.

Senior Superintendent of Post Omces KoLa Postal Division,
Kota. @ '

0

......RESPONDENTS

ORDER!ORALI

The apphcant has ﬂled thrs OA therebv praving for the foiiowina
rehefs - ' ‘

“(i) That the entire record relating to the case be called for and
after perusing the same respondents may be directed to
promote. the applicant in the cadre of Lower Selection
grade from the year 1979 and thereafter in the cadre of
higher selection grade I and I from the date 1un|ors so

IV |



“

%

“allowed by duashma Ietter dated 9/4/2007 (Annexure A/1)»
- vt alh consequential benefits. :
(ii)y That respondents be further directed to pay- difference of
- pay and allowarnces an.ei due ;'3-“6:‘1"‘05{011 with aiears for
service period and thereafter pension and “pensionary
benefits by revising the same with all consequential
_ benefits.
(iii)y Any other order dlrectlon or relief may be: passed in
: favaur of the apphcant which may be deamed fit, just and
proper under the facts and circumstances of the case.
(w) That the cos’ts of this” a*p'phcatxon may be aviarded.”

2 Brleﬂy stated, facts of the case are that the anbhcant was

anpomtedk)s a Time Scale Clerk in Kota Division on 16. 05 1964. He
‘was Dlaced under suspension w.e.f. 21 01. 1971 to 10.02. 1971. As a

N resu!t of dlscmhnary,actton taken under-_RuEe 14 of CCS (CC_A) Rule

1965 by the SSPOs Kota, ‘he was awarded the punishment of

w;thholdmg of one increment for three months falling due on

01.06.1975 vide memo no. B-267 dated 26. 05/19 06. 1975 It was aiso

_ordered in above order that the' perlodof suspension wiil be tr_eated ,as_f

- due and admissible leave for which he may apply. Appl_icant'preferr_ed

an appeal to fhe,Chief PMG Rajasthan Circle, jaipur which was
deCIded vide order dated 14, 11 1975 (Annexure A/3) and the case was
remrtted back to the SSPOs Kota for denovo proceedings bv mltcatma _A
disciplinary actlgn under Rule ‘16 of CCS - (CCA) Rules and to issue _

seoarate order for the treatment of the penod of susnensron The'

?Drsapllnarv Authority i.e. SSPOs Kota bassed a separate order

regarding ' susoensuon perlod treatmd it as suspension period and. -

limiting pay and" allowances for. the period to whatever aireadv as
SUbSISLenCG allowance etc. but dld not mltlate denovo proceedmas as it
is not mandatorv to hold an enaurrv under the provisions of Rule 16 of -

- CCS (CCA) Rules, 1965 for umposmd minor penalties. The applicant

preferred a Revision Petition in this connectton after a long gap to the

, .Prmcmal Chief PMG Jaipur who relected the same ‘being tlme barred

vide memo NO. Staff 44 3/36/2003 dated 17.02. 2007



3 That Iater on the apphcant filed an OA No. 181/2004 before thxs -
'Bench This OA was decuded vide order dated 30.05.2006 and this

Tribunal held that the dasc;plmary\authoraty had not proceedeq‘nj term

of the o_rder'passed by the Appellate Authority and hd denbv_p

broceedings were held under Rule 16 of CCS (CCA) Ruies, 1965 and
quash_éd the order dated 2-3-1.1-197\6 vide which the suspension period

was ordered to be treated as sUs‘pehsion' perié’d limiting it to the

subsistence aliowance etc. already paid and also quashed the order

dated 17.02.2004 whereby the Chief PMG, Rajasthan Circle, Jaipur had - -

rejectéd the revision petition of the applicaht and also held that

N
/

appl'icahtﬁ;éhall be entitled full pay and aliowances for periocl of his

suspension w.e.f. 21.01.1971 to 20.02.1971 (actual period 21.01.1971

~to 10 02.1971) and the said- neriod shall be treated as. spent on 'ddty

'for ali Durboses In comphance ‘of the order Dassed bv Horn'ble Central -

. Administrative Tribunal Bench Jaupur the SSPOs Kota issued an order

vadg memo No. B2/136/AL1 da_ted 08.11.2004 and the suspensaon

period of the applicant was treated as period épent on duty fcr all

- 'puroose alongwith ent:tiement to full Day and aHowances for the peraod

of. suspension and accorquiv an arrear of. pay " & aHowances"

E am_ountmg to Rs.2676/- and arrear of pension Rs.434_/- was paid to

- (\'\

the app!icaht ox dated 10.11. 2006 and also rémitted his pension case

to the competent authorities for permanent revision of pension and

~formal auorova! of the competent authoraty has been recelved

4. After déci’sion' of the aforesaid OA, the applicant égain

represénted to the authorities videé Annexure Al7, AnnexureA/Qvand '

Annexure A/10 to cuve him oromotlon in the light of the decnsson

_rendered by this Trlbunal However, vide impugned. order dated

09.04.2007 (Annexure A/1), the representation of the applicant was
réjecfed on the garound that issue regarding promotion w.e.f, 1978 has

" ho relevanCv reaardina decision rendered by this. Tribun'al in earlier

OA. It was further mentioned that in case the applicant has proof that,

his case for oromotlon was with- he!d on account of his suspensson he



may tender ev:dence/document in that behalf It IS on these facts the

’apohcant has filed thls OA thereby orayma for the aforesaad reliefs.

5., Notiee of this application was given to the respondents. The

_respond‘énts have filed their rep!y. In the reply, the responde‘nts‘have‘
oategoricaily stated that the case of the applicant for promotion was:
not deniec_! on acoount of the fact that the matter of his suspension
Was pen_dﬁng., In -fact the applicant was not found fit due to

unsatisfactory reco_rd.'of service and he has already represented his

_ case before the competent authority, . who has rejected his'

"_representgi\fion after dne"consideration but the applicant has concealed
‘this fact in this OA. It is 'state_d_ that the increment was ordered to be

~ withheld - for the period w.ef. 01.06.1975 to 30.09.1975 and.

suspension_period was decided on 23.11.1975 and thus tne above case

© was not pend:ing during November, 1977 or December 1978. Later on

" when the applzcant was found fit for promotion in the vear 1989, he

was granted oromotlon by the DPC w.e.f. 17.05. 1989 and next hlgher

- scale under BCR was Aalso granted 01.10.1991. Thus according to the

resoondents the apphcant has got no case whatsoever

6. 'The/respofgdents nave also pla’ced on record various Annexures
whereby the case of the applicant _Was reje'cte-d. At this stage, we wish
o nott'ce some of the Annexures whereby the case of the applicant
i}_\,/.vas rejected. Vide .ordet dated 28.05.1995 (Annexnre R/3), the
_represéntation of' the:anplicant dated 04.01.199%1 reaardina his
promotion to LSG was reJected by the Postmaster General, Rajasthan
'Eastern Region, A1mer Coov of this order was also endorsed to the
applicant. Similarly, the respondents have also placed on record letter
dated 29.06.1990 (Annexure R/10) whé/reby the case of the applicant
for promotion under »one TOBP Scheme was aiso rejected. To the
simiiar _effect is another letter dated 28 11.1990 (also marked as -

Annexure R/10) wherebv the case of the applicant for promotlon in -

. LSG as relected by the DPS(E) was cons;dered for promotion on.



different dates and the same was also rejected by _the - Postmaster
General. -

7. . The applicant has fi!ed_ rejoinder. The fact that the applicant has.
_made-represehtation regarding hié promotion and t}_{e sarne was
%ejécted by the competent authority has not been denied by.the

applicant.

\’8. ~ We have hear d the learned counsei for the paities and have

"'gone throwkih the material placed on record.

— .9. We are of the firm view that the present CA is wholly -
misconceived and deserves out right",rejection with heavy cost.
However, since the applicant is retired employee, as such we afe not
imposing cost. At the outset, it may be stated that the pres.é?xf OA is
barred by the principié of rés-judicatai As can be sean from the copy
of the judgement passed .in. earlier OA 181/2004 - decided on

30.05.2006, the applicant has prayed for the following reliefs:-

NON ihat»the entire record reiating to the case be calied for and
.after perusing the same ‘rcspondents may be directed to,
treat suspension period 22.1.1971 to 10.2.1971 as spent

. - on duty for all purpeses including Pay & Allowances by

%_ o qUashing memos dated 17.2.2004, 14.11,1975 and

T 230311976 (Annexure AL, Annexure A2 and Annexure

'A/3) with all consequential, beneﬁts :

(it} That the respondents be further dfrcc‘ed k6 allow due
- promotion to the applicant in lower selection grade and
higher selection grade from the date junior so allowed with

all consequential benefits including retrial benef-;s ' ‘

{iit) - Any other order, direction or relief which may b€ passed i

favour of the applicant, which may be deemed fit, just and .

proper under the facts and circumstances of the case.

(iv) That the cost of this application may be awarded”

10. Thué from the prayer ciausé as’éeproducpd above, it is clear
- that in relief (i}, the apphcant has Draved that he may be al iowed due

promotion in LSG and HS" from tﬁe date junior has been ar anted



-‘-‘,promotion including retrial berefits.  This Tribunal hae not granted

~ such relief to the a-npiicant As such, in view of the law laid down bv

he Anex Court in the case of ‘State Bank of Indla vs. Ram Chandra

Dubev & Others. 2001 SCC (L&S) 3, rehef clalmed not aranted shai!

be deemed to have been re1ected As can be seen from the ooeratlve |
portion of the }udgement in earlier OA (Annexure A/8), the appilcant
w'a‘s. held entitled to the full pay & allowances for the period of his
suspens'ien,\'{v.e.f, 21._01.’1971 to 20.0,2_.19741 and the said period was

" treated as spent on duty for all purposes.” No relief regarding granting

of promo@ton in LSG and higher selection grade from the date when

_such Dromo:ion was aranted to junior was w3t aranted despite specific

prdyen*f]t‘ was not open for the applicant to file this OA. Thus on this

ground alone,' the present OA deserves to be dismissed.

11. That apart in order to see whether the anphcant l1as made any.

foundation in earher DA reaardmc his promotxow from the back date

- Paper Book of the earher DA was called from the Recaasurv From the

pleadmgs made in the OA, it is evident thau. in fact the entire case of
the aophcaﬁt in" earlier OA was reoardmg tresting tha nereod of -
suspension as spent on duty for all purposes and also fo pay full pay X
allowances instead of suspension allowance. Thera was only a passing
‘reference in tner OA that s;nce the resnmden hava not held denovo

0
proceedmgs unde. Rule 15 of CCS (CCA) Rules, 1955, the resoondents

are duty -bound to give full pay & allowances oy way of reguiar

‘promotion from the due dag.e with full pay & ahowances for the

suspension penod In fact from the documents annexed w:th earlier |
DA, it is evadent that the rapresentation made bv the aonlzcam was
regarding pay & a}lowances for the period of suspension and was not
':regard.ing‘ his grievance for his promotion. However, the appiicant has
pleaded his case for promotion on the ground that he has quai.iﬁed the
department examnatam for 1/3 quota against the vacancy of 1977
1978 V;de letter dated 23.05.1979 and as su,ch he was entitled for

promotion as -no nothing adverse was against him except denovo



1

proc‘:ee&ings, For- the first: time in the rejoinder, This part of new

o aYerment made in the rejoinder was refuted by the respondents by

filing detailed reply to the rejoinder filed by the applicant. At t'his ,

stage, it will be useful to- quote para No. 4.1 of the reply to the

rejomder filed bv the resoondents in earlier OA, which thus reads as

.under:- -

° “That the contents of this para of the rejoinder are not
-admitted g5 stated by the applicant. It is submitted that the
promotion into LSG is based on ‘the selection and
recommendation by the DPC on the overall assessment of
~serdice records as per Confidential ’Report’s;-and‘ availability of -
vacaicy at the time of consideration of DPC. It is stbmitted that
- the service records of the applicant was never found satisfactory
- by the DPCs held from tUme to time. Besides this, the case
reported in the present Original Application. The applicant was
charge sheeted under Rule 16 of CCS (CC&A) Rules, 1965 on
26.05.1876 fro late opening of Dadwara Post Officer on

$.01.1974 i.e. for lack of devotion to duty and the same was - -

decided by awarding a penalty -of withholding of next increment
for & period of six months vide Senior Superintendent of Post
Offices, Kota vide its Memo No. B-22 dated 26.05.1977. Again
" charge sheel under Rule 16 of CCS (CC&A) Rules, 1965 was
issuad to the applicant on 21.12.1979 for lack of integrity and
devaotion o duty . for unauthorisedly faking . payment of
. Rs.1856.85 at G.D. Road Post Office, which was decjded by -
Senior Sgpeﬁnt‘endent-of Post Offices, Kota vide its Memo No. B-
2/Mijsc/4/79-80 dated 12.056.1930 with a punishment of Cenqure :

[T Fod g I

was issued-Ancther charge sheet to the applicant under Rule 1

| = . of CCS (€C8& A) Rules, 1965 on 07.09.1978 for non aLtnndance'

. on duly of sPM 1G Nagar and: Sent a service telegram coded
. P/1705/7-8-78 with text “self serious AAA” take key from Piot
No. 23, MN.G. Mandl. It was uchded by the Senior Superintendent .
of Post Offices, Kota vide its Memo No. B-15 dateéd 16.10.1978
by 'which the zapplicant was. awerded t™he punishment for
withholding of his increment falling due on 01.06.1979 for two
years without cumulative effect. And also directed that ke should
not be posted as incharge of Post Office for three years from the
" date of issue of the ovder. Agaih the applicant was charged
- sheeted for major penalty under Rule 14 of CCS{CCRA} Rules,
1965 by Senior Superintendent of Post Offices, Kota vide. its
Memo No. 8-2/A.L. Jain/80-81 dated 14.08.1%$80 for late
- atlendance on duly on 24.04.1980 and 1ack of devotion to duly
and the same was dacided by . Semor Superintendant of Post
Cffices, Kagta vide its flems No. B‘.I.S dated 29.12.1883 by
.'awardma aumshment of WIthhoide or nexn lncrement for a- -



«

12.

the applicant.

"period of three years and In appeal it was modified from three

years to one year vide Memo No. RD/Staff 2-184/83-84 dated

 15.11.1984. Against the same the anphcant had alsc made a-

revision petition to the l'yllel"l'i‘bel Pasts/D.G. Posts, New Dalhi and’

the same was. rejected wde order No. 2/202/86-Vig. III dated

- 18.0%.1986 in this way, it is evident that the service record of

the applicant was not found: satisfactory by the DPC and the

- applicant” was not allowed promotion on LSG after passing
_department exams for 1/3 guota. It is pertinent to mention here -

that the scheme of 1/3 and 2/3 quota of LG stand abolished on

'30.11.1983 on .introduction of TBOP scheme and the applicant

was aflowed to be placed intc next higher scale of pay under

‘TBOP . scheme with .effect from 17.05.1989 on the

recommeandation of the DPC. The delay so called in due
upgkaaation was all due to the unsatisfactory record of service of

\

Therefore by merely pass ng 113 LSG Exami’natiow or

Doy momlsmon il - | P E =

e
H\.\.UuﬁLGHL EAannnauuu Catinie oe a"v::x.r\ ned as a - vallid bSase foi

promotion until the applicant is found fit for.p romotlon on overall -

assessment of service records as'per Canf‘.dcntia._ Reporis by the
DPC and the DPC did not find him fit and did not recommend for
the promotion of the applicant on each and every occasion. The .
appeal and vepresentation fed by the appiicant for LSG
prormotion issue was consider and rejected by the Post Master
General, Rajathan Eastern Region, Jalpur wde fits Memo NG,

‘Staff/3 6/91 92 da;ed 28.05.1593.

In view of the specific\sta_nd taken by the respondents in the

-reply filed to %he rejoinder of the applicant, it appears that the

. appiicant has not pfessed this point in the earlier OA and as such the

ﬁindmg ih t're‘%ariier OA was confined only how the period of

suspens:m was o be Lreated -Be t‘wat as it may, since the applicant

.has specifically Draved for his aromou n, which.realief has not been

'granted by this Trabunai as such the same shall be treated to have

been denied in terms of the law laid down by the Apextour‘c, ‘as stated

above. Thus this OA is wholly misconceived and amounts to abuse of

the process of the court.

13.

That apart ‘gav'en- on merit, the applicant has got no case

whatsoever. As can be seen from Annexure R/3 and Annaxure R/10, it

is evident‘that the representations of the appl_icant which were made in

-



* when his case was ignored by the authority. Thus the applicant cannot

\

- the year 19.90'an'd 1921 were rejecte’d in the years 1990 and 1993

respectively - The applicant has neither disclosed this fact' in this OA
nor has he chalienged the validity of these orders in thrs OA Even on
this count also the apphcant is not entitled for any relief.

14. Still -further as can be seen from Para 4.1 of the .repi\,'/ to rh'e )
rejoinder, as reprolececi 'above,‘ it is evident that the record of the.
.applicant was not up to the mark. He was undero.oing various penalties
viz. (i} he was iséued”charoe"sheet under Rule 16 of the CCS (CCA\» '
Rulés on dated 26. 05.1976 which culmmated into with- holding of one-
mcremen}ofor a period of six months vide memo dated 26, 05.1977. (ii)
Charge sheet under Rule 16 of the CCS (CCA) Rules 1965 was issued

' to' the applicant on 21.12.1979 which resulted in‘to issuance of censure
“vide memo dated 12.06. 1980 (i) Anothe. cnarge s*aeet under Rule 16

of CCS (CCA) Rules dated 07. 09. 1978 by which tre anplicant was

_awarded ounash“nent of withholding of his arc e“nert falling due on

'01.086. 1979 for two years without cumulative effect. (iv) Charge sheet |
of ma;or penalty under Rule 14 of CCS (CCA) Rules 10765 dated-

' 14.08.1980 wh:ch resu!ted into awarding of oumshmem of withholding

“of next mcrement for a period of three vears, W"uch was reduced to

one year in appegai by the order passed by the Appellate Authority vide
‘order dated 15.11.1984. The Revision Petition filed by the appiicant
Aas also rejectad on 18. 09 1986.. Thus the applicant could not have
_been promoted The scheme of 1/3 and 2/3 quota of LSG were also
abolished on 30.»11.1983. On the face of record,. it is evident that the

applicant was re_comrnended for pronﬁotioh _by' the DPC oniy on

17.05.1989 when he was granted next higher scale of pay Uunder TBOP
Scheme. As already stated, the épp!icant has not challenged the

validity of the order w'hereby his representation was rejected and also -

" that he did not approach this Tribunal in the vear 1979 -and thereafter

A

be ‘permitted to raise this- contention at this stade, (even if it is
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presumed that the second OA, when no relief was granted in earlier

OA) on the ground of non satisfactory service record.

15. For the foregoing reasons, the present’ OA is wholly

misconceived, which is dismissed with no order as to costs.
{B.LUEHATRD {M.L. CHAUHAN)
MEMBER (A} o , MEMBER {3

AHO
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