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Heard learned counsel for the parties.

For the reasons dictated separately, the OA is
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N THE CENTRAL ADMINISTRATIVE TRIBUNAL
: ' JAIPUR BENCH :

© " Jaipur, l:hls the 16® day of April, 2009
" ORIGINAL APPLICATION NO. 425/2007

N’BLE MR. M.L. CHAUHAN, JUDICIAL MEMBER

HON’BLE MR. B.L. KHATRI, ADMINISTRATIVE MEMBER

Ambarish Chandra Chaubey son of Late Shri Panna Lal Chaubey, by Caste

' ~ Brahmin, aged about 54 years, resident of D -6/74, Sector 6 Chltrakoot
‘ Valshall Nagar, Jaipur. - _
5 ) | » | ..-..,.APPLICANT
; - (By Advocate: Mr. S.P. Sharma) = |
. VERSUS
1. Unlon of India through the Secretary, Mlmstry of Environment and
. Forest, Government of Indla, '“Paryavaran Bhawan”, CGO
"~ Complex, Lodhi Road, New Delhi. .
2.  State of Rajasthan through Secretary, Department of Personnel
-~ Government of Rajasthan, Government Secretariat, Jaipur.
3. Secretary, - Forest Department, Government of . Rajasthan,
Government Secretariat, Jaipur. - - ‘
o - ....RESPONDENTS
By Advocates Respondent No. 1 - None
% Respondent nos. 2 & 3- Mr V D. Sharma

B rellefs ]

ORDER ORAI.

- The. applicant has filed thls OA thereby praymg for the following.

"™i) quash and set aside the impugned suspension order dated

- 26.08.2006 (Annexure A/1) and communication dated
- 26.08.2006 (Annexure A/2) as well as the impugned extension
order dated 20.11.2006 (Annexure A/3), dated 14.05.2007
(Annexure A/4) and dated 05.11.2007 (Annexure A/5) as also
the receipt dated 26.11.2007 (Annexure A/6).

'(I)A quash and set .aside the impugned order dated 13. 12.2007

- (i)

(Anexure A/6-A), passed by the appeliate authority by whlch
- the appeal of the applicant has been rejected. '

to direct the respondents to revoke the suspension of the
appllcant with all consequential benefits. -

- (iif). Any other suitable direction, which the Hon'ble Trlbunal deems

\@w/(lV)

fit and ‘proper in the circumstances of the case mentioned
herein above may be passed in favour of the humble apphcant
'The cost of this OA may also be granted to the applicant. |



2,‘-» The grievance of the applicant is regardinghls prolonged suspenslon 4

., W e. f 26 08. 2006 which has been continued from time to time and order .

Annexure A/5-A whereby the appeal regarding suspension of the appllcant' :

- .was rejected Matter came for consideration before the Bench on different .-

occasnons, when mterim directlons were given to file additional affidavit :_‘
. and further on 03.03. 2009, on which date this Tribunal passed the detailed _‘

order which thus reads as under -

ERCEFI

’
I

In thls case, gnevanee of the apphcant is regardmg the order of lus prolonged -

: sospensmn by the authiorities w.c.f. 26.8.2006, allegedly appears to have been issued on ‘_ .

the basis of charge-sheet dated 18.10.2006, for alleged violation of certain acts. From

various orders placed on record it is also clear that the period of suspension has been -

IR ‘extended from time to time and lastly on 13.10.2008. The appeal filed against the
& .. - original order of s suspension ‘has also been re_jected by the Govt. of India vide order
S datedl3122007(Ann.A/5—A) . , R R

R Vahdlty of the appellate order was challenged by the apphcant on the ground .
.-~ that the appellate order has been passed mechanically ‘and on the basis of the wrong

_ material -submitted by the State Government before the appellate =thority. It was’

further argued that applicant has been placed under sispension only for moral turpitude

-and he was not found guilty of disproporuunate assets which may, in the given case, -

" . necéssitate *he authorities to continue the suspension period of the applicant for more

than twc vears. Based on such contentlons this Tnbunal, on 6. 11 2008, passed the_ o

followmg order

e e “The gnevance of the applicant is regardmg his prolonged suspenslon :
. ¢ wef 26.08.2006, which has been continued from time to time. Even the appeal "

* filed by the applicant against his suspension has been rejected by the
Government of India vide order dated 13.12.2007 (Annexure A/5-A). From

ST perusal of the order dated 13.12.2007, it is evident that appeal of the applicant
‘ was rejected on the ground that in the seized computer and senzed floppy disc, .

‘ .. SR o ~ 'some nude/semi nude/obscene photographs of females were stored in these.
C - devices in which the applicant was in compromising position..In para No. 9 of

this order, it has been recorded that appeal of the applicant has been re_iectcd- :

after takmg into consideration the ground takén by the applicant in his appeal,
comments furnishéd by the Government -of Rajasthan on the appeal and the

records of the. case. The. apphcant has been found gullty of moral turpitude.

o From perusal of Annexure A[S-A, it is found that appeal -of the apphcantj‘ .
was rejected and suspension of the applicant was continued solely on the ground -
* that he was found guilty of moral turpitude. From the perusal of this order, it is -

s - . not clear that the fact regarding lodging of the FIR No. 214/06 whereby the
' applicant was found guilty of dis-proportionate assets has been taken into

- consideration while rejecting the appeal of the applicant and also whilé passing

- order whereby suspension of the applicant was continued from time to time.

wde order at Annexure A/5-A.

o Leamed counsel for the appheam has also argued that although the
" .. charge sheet was issued against the applicant vide order dated 18.10.2006,

Lo

7 Respondent no. 1 is directéd to' file Additional Affidavit thercby. .
S - explaining th¢ position which may be relevant for purpase of consideration of -~
: - validity. of the order passed by the Government of Indm in the appeal declded



- inquiry in the matter has not been proeeeded till date except. appointing the
Inquiry Officer. In view of this, it is not warranted for the respondents to
" continue the suspensnon ‘of the applicant indéfinitely, more particularly, in
- department inquiry whereby allegation of the charges against the applicant are
of moral turpitude, whlch has nothing to do with the duty which the apphcant
has to perfonn

~

In the addmonal affidavit fo be. ﬁled 1t may also be elanﬁed whether _
the respondents have taken any decision regardmg further extension of penod of -
. suspens:on of the applicant and, if so, then up to what date.. )

Let the addmonal aﬂ'ldawt be ﬁled w1thm a period of four weeks

) L1st the matter on 17 12. 2008 CC to the leamed counsel for the
respondents » .

-: _+  Thereafter, the applicant moved an MA (No.373/200§) ﬂ:ereby-plaeing certain
documents on record, perusal of which shows that appeal of the applicant was not

rejected on the ground of having any disproportionate assets and no action has been

 taken on the FIR No.214/2006. Since the matter was listed on 17.12.2008, the MA was ~

adjourned to 12.11.2008. On 17.12.2008, it was brought to the notice of this Tribunal

* that suspension period of the applicant has been extended for further 90 days vide order
dated 13.10.2008. This Tribunal, vide order dated .17.12.2008, directed the State. .

Government to make available the original proceedings of the Review Committee on |
the next date of hearing i.e. 23.12.2008. Since Division Bench was not available on

1+23.12.2008, the matter was adjourned to 6.1.2009. On 6.1.2009, prayer was made on

behalf of learned counsel for the State Government for adjournment of the case for the
purpose of making the reqmsnte record available. Such request was again made on
25.2. 2009 ‘ : _ ‘ S '

Today pursuant to the aforesatd order passed by ﬂus Tribunal, the respondents.

‘have produced the original record pertaining to the review commitice, whereby
_ suspension penod of the apphcmt has been extended for further 90 days vide order

dated 13.10.2008.

We have perused the record produced. As per Note-350’ of File_NoF.1-205
Personnel/co-3/06, it is recorded that the review committee has extended the suspension

o period of the applicant for 90 days. This note was written by SO and the file was

marked to Dy.Secy.(Adm.)/Principal Secy. /Chief Secy./Hon’ble Chief Minister. The
file was moved upto the level of Dy.Secy. and the same has again been marked to the
SO to put up a proposal for ex-post facto approval of the competent authority. Thus,

- the matter appears to have been dealt with upto the level of Dy.Secy. (Adm). Ascanbe.
- seen from Note-359 dated 16.10.2008, recorded by the Dy.Secy. (Adm), the file was

required to be subrmtted for approval of the Hon’ble Chief Minister. As per the entry

- made below Note-359, the file was never placed before the Hon’ble Chief Minister for

approval-and the matter was disposed of at the level of Chief Secy.

* Leamned counsel for the applicant submitted that since finding of the review

‘committee for placing the applicant under suspension has not been approved by the

competent authority, the order dated 13.10.2008 extending the suspension period of the

- applicant for 90 days-is of no consequence and the applicant is entltled to the relief

regardmg remstatement.

Leamed counsel for . the apphcant further . argued that based on the
recommendation of the review committee the suspension period of the applicant was
further extended for 90 days vide order dated 13,10.2008. "It appears that such
recommendation was made by the review committee after due application of mind and

keeping in view the fact that the applicant is under prolonged suspension for the last

more than two years and the departmental proceeding is at initial stage although it was

- . permissible for the review committee to extend the period of sospension,for 180 days as



. was done by them in the past and which.course was. permissible for thern in view of the
" statutory rules. But, smpnsmgly, the review committee again recommended further
extension of the suspension period of the applicant for 180 days which committee was
- presided by the same person which has resulted into issuance of the order dated.
9.1. 2009 Thus, 1t shows eomplete lack of apphcatlon of mind.

: We have also seen the proceedmgs which have culminated mto issuance of
not:ﬁcatron dated-9.1.2009.  There is nothing on the record to suggest that once the
review committes on earlier occasion has decided to extend the period of suspension
limited upto 90 days instead of 180 days, as stipulated in the statutory rules, has again
decided to extend the period of suspension of the applicant for further period of 180

days and the recommendations made by the review committee which resulted to the =~

. issuance of order dated 9.1.2009 appears to have been passed mechameally without
taking mto consrderatton its nnmedlate carlier reconnnendatlon.

- Be that as it may, we are of the view that the agphcant is ermtled to the relief of
A emstatement solely .on _the ggound that the order dated 13.10.2008." extendmg the
. .period of suspension of the applicant for further 90 days, has not been apgroved by the
T . . -competent authority although it has been recorded in the note that ex-post facto
approval may be obtained. As such, the order dated 13.10.2008 is of no consequence.
Prima-facie, ‘we are of the view that the apphcant is_entitled to the relief of
reinstatement on this ground alone. However, in order to give one more opportunity to

. the State Government, the State Government is dtrected to file an aﬂidam to explain
whether the order dated 13.10.2008, extending the mod of suspension of the- apphcan

for 90 OVed b the comy tent authorl

- 'We_wish 1o make it clear that the gpphcant has been facing. the

m' ensron/charge-sheet for the last more than two years and the respondents have not - '
_proceeded with the matter further except appomtmg the 1 inqu iry oﬁicer and the matter 18

emstatement of the agphcant forthwith.

At thrs stage, we also wish to observe that the applicant is being paid from the
State exchequer without extracting the work from him and the respondents have failed
to complete the departmental inquiry within a reasonable period which, according to us,"
warrants remsmtement of the applicant specially when the charge gggn_st the applicant.

is not: regardmg dl_sgrggornonate assets/financial -omission and_commission but the
- applicant has been charge-sheeted only for violation of so-called moral tl_nprmde, which
" has no nexus with the ge;formance of his official duty. 4

- Accordmgly, the respondents are dn'ected to ﬁle an addrtmnal affidavit keepmg
'in view the observations made hereinabove within a period of fifteen days from today
- and if needed they can reconsrder the matter in the hght of the’ observatrons made
heremabove : .

Let the matter be hsted on 24.3. 2009 CCto leamed counsel for the partles'(emphasts ', 4
supphed to underlmed)

3. Pursuant to the order passed by- this Tribunal, the respondents have
ﬁled an, Afﬁdavit When the matter was listed on 24. 03.2009, this Tﬂhunal “
‘ had observed that State Government has filed a criptic affidavit. They have
not speclﬁcally stated whether the_ order dated 13.10.2008, extending the
prolonged 'suspension of the ap'pli'cant for 90 d'ays‘was approved by the
competent authority. At this stage it will. be useful to quote order of this ‘
Trlbunal dated 24.03. 2009 in extenso-



et

. Vide order dated 3.3.2009, by a detailed order, the respondents were directed by
*, this Tribunal to file an additional-affidavit to the effect whether the order dated

-13.10.2008, whereby suspension period of the applicant was further- extended for 90 . .

. days, had been approved by the competent authority ? It was further. observed that.

prima-facie we are of the view. that the applicant is entitled to the relief of reinstatement

on this ground alone. Such observation was made aﬁer perusmg the record whrch was

. made available by the State Government. : :

o . From the aforesard ‘order dated 3.3.2009 it is also clear that oné. more
_ opportunity was given to the Statc Government to file additional-affidavit to explaht
whether the order dated 13 10. 2009 was approved by the competent authority. .

= The State Govermnent, in comphance of the aforesard order, has filed a cryptic. -
. affidavit and  they have not specrﬁcally stated that the order dated 13.10.2009,
- extending the penod of sispension. for 90. days, was approved by the competent ;

A authonty : . . ‘

At thrs stage, it will be relevant to quote Rule-3(8)(a)&(d) of Al Indra Servrces .
(Discipline & Appeal) Rules, 1969 wluch thus read asunder:

“(8)(a) An order of suspensron made under tlns rule whrch has not been
extended shall be valid for a period not exeeedmg ninety days and an order of

suspension which has been extended shall remain valid for a further period not - |

4 exceedmg one_ hur_rdred cighty days, at.a time, unless revoked earher
(b)to(c) N | ‘
: ‘-r(d) . The penod of suspension under sub rule (1) may, on the' »

- recommendations of the concerned Review Committee, be extended for a
- ﬁntherpenodnotexceedrngonehundredanderghtydaysatatrme I

;Provrded that where no order has been passed under this elause, the order of._' B

" suspensron shall stand revoked wrth effect the date of expiry of the order bemg -
review! ' : ‘

_ Thus, from wpml of the aforesard rule, it is clear that the order of ﬂpenston . -
- under sub mle (8) made on recggmendatlgg of the concerned: revre_vg committ e"e‘could .

" - under sub rule (8¥(d) which sti ulatesthatwherenoorderhasbeen assedunderthr S
-~ clause, the order of suspension shall stand revoked with effect from the date of e :
fthe order bemg revrewed ) o . _ R

In the mstant case, the order wluch was ggqmred to be revrewed was to be o
xpired on 15.10.2008. Unless a fresh order extending the period o!

a_pphcant in terms of sub rule (8)(d) is not passed by the competent authority, a person

. under suspension is entitled to automatic reinstatement in view of. the provisions
contamedmthe p;ovrsotoRule—?,(S)gd) without anymgmr_'order., L . S

beyond _that gegod As already stated above, the affidavit ﬁled by the State '
Govermnent is srlent on this aspect. . : ; ‘

However asa matter of last mdulgence one week’s time is granted to the State.' '
Government to appris¢ this Tribunal whether the order dated 13.10.2008 had been
passed after approval of the competent authorrty In case the reqmred aﬁidavrt is not



filed within the penod sttpulatcd above this. Tribunal will pass an order in conformdy I
wﬁh Rule-3(8)(d) of the aforesaid rules,

Let the matter be listed on 2. 42009 CC to leamed counsel. for the parhes ~
(cmphas:s supphed to underlme) ,

4. Thereafter the matter was listed on 02. 04 2009 and the same was
adjourned for today Today, the learned counsel for State Government has
f‘led a further Afﬁdavit In this Affidavit the respondents have . not
speclﬁcally__ averred that the order dated 13.10.2008 was approved by the
competent authority. However, what has been.stated In thls affidavit ls
that lsub’sequ'ently another order dated 09.01.2009 for. continuing
~suspensionfvof the applicant ‘,was passed thereby -extending -period. of
suspension of the. appl'lcant for. 180 days on the recommendation of the,
Review Committee which was. duly approved by the competent authority
R Thus what the State Government wants to submlt is that no doubt the
order dated 13.10.2008 has hot been approved by the competent authority :
- but subsequently the order. dated 09.01.2009 thereby continuing the
suspenslon period of the applicant for further period of 180 days was
passed by the competent A.authorlty, as such earller order of,suspenslon
. sh:all\deemed to have'been approved by the competent au_tho‘rlty.- |

5. We have given due consideration to the. submlsslon made by the E

learned counsel for the respondents. We are of the view that such a - -

submission cannot be accepted and deserves out-right rejectlon in view of
the provisions contamed ‘the proviso to Rule in 3 (8) (d) of All Indla:

~ Services (Dlscnpline & Appeal) Rules, 1969, which has been extracted in -

earlier part of the Judgement and speciﬁcally stipulates that the order of
‘ suspensnon ‘'shall stand revoked. with effect from the date. of expiry of the
order being reviewed uniess the same is not extended in terms of Sub;)"

.Rule 8. (d) for further period not exceedlng 180 days at a time. In this -
case, last extenslon of suspension of theapplicant was for 180 days i.e. . “

.. upto 15 10.2008 as can be seen from order dated 19.04.2008. Thereafter,
the respondents have passed an order. dated 13.10.2008 thereby further
extending .the perlod. -of suspension. of the appllcant for 90 days.

_Admittedly, as already stated above, this order thereby extending the

| suspension of. the applicant; has not been a’p_pro_ved’ by th'e‘ competent -
authority. Thus in view of the provisions contained in proviso to Rule 3 (8)

‘%(d) of All' ‘India‘s_e’rvices (Dlscipli.ne & ‘Appeal.). Rules, 1969, the applicant |

6



/

; shall be entitled to automatic relnstatement In the absence of any valld
- order passed in terms of Rule 3 8(d) ‘As already stated above, the

respondents have not passed any valid order thereby extending the period
of suspenslon and order dated '13.10.2008 'thereby extending further

- period of suspenslon for 90 days . being -not .in conformity with the

provisions of the aforesaid rules we are of the view that the applicant shall
be deemed to have been relnstated w.e.f. 15, 10.2008 in view of the

‘ provusuons contained in proviso to Rule 3(8)(d) of All India Servnces
_ (Discipline &Appeal) Rules, 1969 '

6 The contention raised by the. respondents that no doubt earlier order

-of suspensuon dated 13.10. 2008 has not been approved by the competent

authority but subsequengly another order extending the suspension period_.

- of the applicant for “% days vide order dated 09 01.2009 has been

approved by the competent authonty is of no consequence as this '

_ subsequent order couild not have been passed because on that date the

a_pplicant was not under suspensm_n but by.vlrtue of operation of aforesaid
rules, the a‘pplicant'Was deemed,,to have. been automatically‘reinstated‘ in

. service after the expiry of the date of suspension on 15.10.2008. Thus any

order passed by the respondents subsequent to 15.10.2008 is of no
consequence and nonest in the eyes of law. ‘

7.  With these observations, the OA is disposed of with no order as.to
costs. - o ' ' |

(BWMM R © (M.L. CHAUHAN) :

MEMBER (A) - ; . MEMBER (J3)

- AHQ



