&

'

]

2

'.(By Advocate : Shri V.S.Gurjar)

IN° THE CENTRAL ADMINISTRATIVE TRIBUNAL,
| JAIPUR BENCH, JAIPUR. '

. - l/. f
Jaipur, the?}sday of August, 2008

ORIGINAL APPLICATION,NO;423/2007

CORAM :

A

HON’BLE MR.M.L.CHAUHAN, JUDICIAL MEMBER

.HON’BLE MR.B.L.KHATRI, ADMINISITRATIVE MEMBER

N

O.P.Nagar,

' .8/o lLate Shri Nandaram Nagar,
"R/o Type-IV/39, CSWRI,
. Avikanagar,

Tehsil Malpura,

- District Tonk. [

. Bpplicant
(By Advocate : Shri R.P.Sharma)
-Versus
The Tndian Council of Agricultural Research
Through -its Secretary,
- Krishi Bhawan,. . :
New Delhi. '
.. Respondent

N

ORDER

PER- HON’ BLE MR.B.L.KHATRI

| 'The-applicant has'filed'this‘application'under
Section-19 of the Administrétive Tfibunals Act, 1985,
préying for a direction to qdash and set asideAthe-
Qrdér dated. 23.10.2007 (Ahn.A/4)( whé;ebyA61 penalty-

of withholding of one increment for one yeaf without

_cﬁﬁulative effect has been imposéd upon him. He has

ale_prayed for évdirectibh to quash and set aside

the charge-memo dated 7.4.2006. (Ann.A/1).
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2. The first charge is while ‘functioning as F&AO,

-

_CIRG, Makhdoom, during"Maréh, 2002} Shri 0.P.Nagar

[the iapplicant] concurred to 'thg proposal fof
ﬁurchasé of_six Photocopiers of Ricdh Brand costing
Rs.12.22 lakhs from é’private dealer (i.e. M/s Sicuro'
Systems, Agra) without any application’ of financial

rules and'regulations. -Second charge is that while

functioning = as F&AO, CIRG, Makhdoom, durihg’ March,

2002, Shri 0.P.Nagar [the applicant] . concurred to the

prppoéal for purchase of 15 Duét Neutralizers and 40
Odbut Boxes from a private dealer i.e. M/s Donewell
Rotaries, 4New .Delhi,. at a cdst of Rs.3.83' lakhs
withdut" application of finanqial' rules and
regulations..for thse puréhéseé,Aa Pufchase Committee
h@d been_constitufgd of Dr.Nagendra Sharma, Director,

Shri I.S.Harit, Administrative Officer, Shri

' D.P.Verma, F&AO, -Dr.N.K.Sinha, .Principal Scientist,

Shri 0.P.Nagar, F&ACO, Shri Kumar Vivek, 20, and Shri
J.L.Sharma, PA to Director. The applicant was one of

thé members of the aforesaid purchase committee "and

:'he concurred jointly with, recommendations of - all

members of'the'committee. “The.applicént submitted
that all thése purchase had been made  as per various

circulars and instructions of .the ICAR/ DOPT & GFR.

He placed reliance on the Office Membrandum. dated -

4.2.88 (Ann.A/5), wherein it .was directed that if the

- Kendriya. Bhandar . etc. “is not able - to supply a

particular item, sﬁch purchase shQuld be made from

other sources as per rules -after obtaining a 'No o

Objection Certificate’. He has also placed reliance

on Office Memorandum dated 10,2“2000 (Ann.A/6),
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wherein it was stated that if the Society is not able

.to supply a partiéular iltem, it, will - then be

permiséible' forA,them. to make' lo;al purchases from
_dtner Asourcés. He . has. -also placed ‘réliance on

Circular dated\30.6.89'(Ann.A/7),.wherein in para—jg'
it is, stated that ‘éingle'.Tendér System’ may be
adopted in the case of afticles -Which_ are

specifically Certified, as of proprietary nature by

the indenting anthorities or when it is to the '

knowlédge of thé procnring agency that only a
particular firm is the manufacturer ‘of the stores

deménded;”

3;' ‘The applicant further submitted thaf while;

-wOrking as F&AO at CIRG,}Makhdoom, he did not leave

any lacuna in his pe:formance'but has discharged his

duties and functions 'in accordance with the duties

‘defined in audit manual (Chapter-5) by following the

prescribed rules and prncedure.specified_in GFR, ICAR
instruétions.and.guidelines issued by-the DOPT . (Govt.
df:India) from timejfp_time. Tnat Central Purchase
Cell of CIRG, Makhdoom, proposed.ion the basis - of

requisitinn received from vérious Sections/Divisions
i.e..Store, Library, EESEfsectidn fof purchase of the
;RiCoh’ érand Photochigrs which wés,n;so feCOmmended

and justified by the purchase " section and the

.adminiétrative_-officer to meet out the reQuirement

for smooth functioning of their sections. Keeping in

view the ' recommendation and requirements of tne'

‘Section/Divisions,  the .Finance Wing at = CIRG,

Makhdoom, vetted the pfoposal and forwarded it to the
competent authority for sanction. Accordingly, the

woo



sanction was issued to purchase the requisite number

ofﬁphotocoprers. In view of sanction acoorded by the

then Director, six photocopiers of ‘Ricoh’ Brand were

purchased from the authorised dealer of the. ‘Ricoh’

Coﬁpany M/s Sicuro System Agra on ‘approved rate of

Kendriya -Bhandar/NCCF and thereby made payment of

Rs.12.20 lacs after satisfactory _installafion

certified by the users. It is one of the significant’

features to be specified that the applicant‘ being.

F&AQ thou@h vetted the proposal of purchase of the

‘photocopiers but put ‘the remark as under !

“i) Performa invoice 1is submitted on Kendriya
Bhandar and NCCF rates,- however, the same be
considered for approval = and sanction of
Rs.5,82,660.00 as proposed” ‘X' at prepare.

ii) The validity of the rate contract are not
. known therefore thls may not be con81dered. or -
‘thls nay be clarlfled

However, after the proper justlflcatlon glven by the

CP&C Sectlon and the Admlnlstratlve Offlcer the case

‘was Freconsidered and observed that “in view of the

reqﬁirement for the purchase of photocopiers of'CP&C
and DDO on prepareh mark’ as ‘X’ at NSP-6. may be
considered for approval and senction”. The proposal

and remark put by the applicant by 'taking into

. oonsideration the - Rules including "the peculiar

circumstances considered it proper and thereby .

accorded sanction by using his mind and wisdom. That

- similarly for the purpose of -electronic Alr Dust

‘Neutralizer -the Purchase Section of_CIRG/ Makhdoom,

proposal was sent -with full Jjustification. by the

‘Administrative Officer.by.submitting as under

od



“The proposal for the purchase of 15 Air Dust
Neutralizer -from M/s Donewell. Ratarles, New'
Delhi,. on the proprietary certificate- ‘"as
accepted by the sister institutes in ICAR System

seems .to be justified. It seems to be in order
as - the rate are competitive being accepted by
‘the sister institutes. . It attracts the approval
of sanction of the CA. Thus, the proposal was

"sent to Finance Wing for vetting.”

The matter was examined by the Finance Wing and it

was'ohserved that “keeping in view the proprietary .

certificate atdl7/C, however, may'be considered for

approvel and .sanction as proposed”. Accordingly,
sanctioni was _accorded by the then Director for

purchase of requlslte Neutralizers. The entire

.actlon was 1nconform1ty with the rules and guldellnes

1

1ssued by the ICAR and the DOPT c1rculars 1nclud1ng

‘the provisions of GFR. The action did not suffer

fromxany illwill or malafides;_TheppurChase was made

in respect of the proprietary'items and the set norms

'including'guidelines indicated in the ICAR Circular

No.18(2)/85 CDN (A&A) dated 14“’ June, 1989 which is

supported by the prov1s1ons of GFR The applicant

also referred to Rule—6(1) of GFR, which reads as

under

(1) Standards of financial propriety - Every
officer ' incurring or authorizing expenditure
from public moneys should ‘be guided by high
standards of financial propriety. Every office
should ‘also enforce financial order, and .strict
econony at every step and see that all ‘relevant
financial rules and regulations.are observed, by
his own office and by subordinate disbursing
officers. Among the principles on which,
emphasis is generally laid are the following :-

(1) Every officer is.expected‘to exercise the
- “same .vigilance in respect of “expenditure
incurred from .public moneys as a person of
ordinary prudence would exercise in respect

. of expendlture of his own money.
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(1ii) The expenditure should not be prima facie
more than the-occasion demands.

(111)No authority should exercise its powers of
sanctioning expenditure to pass an order
which will be directly or indirectly  to its
own advantage.

(iv) Expenditure from public moneys should not
. be iricurred for the benefit of a particular
person or a section of the people, unless -

(1) a. claim for ‘the amount could be
enforced in a Court of Law, or "

(2) the expenditure is in pursuance of a

recognized policy or custom ’

!

(v) The amount "of allowances granted to meet

expenditure -of a particular type should be

so regulated that the allowances are not .on

_the -whole a source of profit to the
‘recipients. . . .7 -

3. _Af}idint inquiry was. conducted against the

applicant . including Dr.Nagendra Sharma, Director,

. Shri I.S.Harit, Administrative Officer, Shri

D.P.Verma, _F&AO, Dr.N{K.Sinha,'APrincipal Scientist,

Shri Kumar Vivek, AO, and Shri J.L.Sharma, PA to

~Director. The inquiry officer submitted his report

on 16.12.2006 to the Disciplinary Authority i.e. the

President, ICAR, recommending that both the charges

are not proved. = . The Disciplinary ‘Authority

tentatively agreed with thelfindings-of'the.iﬁquiry
officeri Thereafter, the inquiry report alongwith
the Disciplinary Qutherity%s"tentative view was
forwarded, vide letter ‘dated. 19.3.2007, to the
CentralVVigilance Coﬁmiesieﬁ (CVC)-fdr its advice and

the advice was tendered ﬁide Office Memorandum dated

'9.4)2007. Thus, Vide,memorandum dated 1.5.2007, an

explaﬁation was called for. A-Accordingly, ‘the

applicant'eubmitted his representation dated 8.5.2007
thereby explaining that on the basis of evidence and



record it 1is -establiéhed, thét the cﬁarges are not
ljproVed and = thus | tﬁe .Disciplinéry Authority
teﬁfafively showed‘his ggfeement.with the findiﬁgs of
the inquiry officer, but the CVC advised penalty
other than ‘Cénsuref;l On receipt of thé advi;e of
A-fhe cve, the_applicéht.agéiﬁ madélé-requesf that the
Imatter may be referredl back to the CVC for

_reconsiderati@n. Accordingly, the matter was

‘_fofwarded vidé letter dated . 30.8.2007 by the
-'Diééiplinary Authofity‘to the CVC for reconsideration
of its advice. - Vide order dated 23.10.2007
(Ann.A/4), a pénélty of withholding of one increment
'fqr; one vyear without ’cumulati%e effeét' haé..beén‘A
‘imposed ‘upon the applicantli even. after the
disciplinafy authority - had . asked the | CvC to

reconsider the advice.

4. Learned .coﬁnsel for the - aﬁplicant /~further
: . .
. submitted that the .conditions ~of service ‘of the
'applicant_ are reéulated. and.Agévérnea” by _ICAR. Rules
mutatis—mu£andis in accoraahce w?th,the'pringiples off
fundament ruléé, supplementary.rules.and such other'
rules and orders as are issued byvthe Goverﬁment of
India frdm time té;time. While working as F&AO at
-~ CIRG, ﬁakhdéom, .the épplicant did 'not‘ ieave ~any 2
lacuna in his.,performanqe but ha; discharged hi;\
‘duties anau functioﬁs in"accqrdance- with the duties
defined'in Auait Mapual'(Chapter—B) by followiﬂg the
'p:eécribed ruleé and prdcédure épecifiea in GFR, ICAR
ihstructions; and - guideliﬁes iSéued by"the DOPT -
(vaernment of India) f£0n1 tiﬁe: tbv time. Ali the

purchase had béen made as per the tecommendatidn,of
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. the Purchase"Committee, wherein the applicant was one

QfAthe'membeis, and after having satisfied about the

deélings of_ purchase. The then Director, after

perusing: the proposal_ and remark’ put ‘by- the

applidant, by . taking into consideration the rules

ihcludihg the peculiar circumstances} considered: it
.proper and thereby accorded "sanction after due

'aﬁplicati@n of mind. Under the rules, the Director

was the sanctioning authority and was responsible ahd

accountable for ‘exercising financial powers to

‘procure -any item on government account. The -

sanctioning authority is- fully responsible for his

act i.e. the Director, CIRG, MaKhdoom, and could be

~

fheld réspohsible”and accountable for the pufchase of-

items but by any stretch of imagination the.applicant

cannot‘be held responsible for the aforésaid'burchase

‘as he did not deviate from the normal procedure for

purchase.

L

5;,- That in the ajoreséid joint dinquiry, on behalf

of the prosecution no witness was produced,  whereas

it was 'neqessary to exhibit ‘the documents by’

‘oroducing oral evidence. "However, on_behalf of the

defence side shri B.L.Jangira,. Ewairector Finance, -

ICAR, was produced who ih his statements revealed -

that,the-ICAR is -funded by ‘the Government of India

-and  hence facilities created by - the 'lCentral

Government ' regarding purchase are available »to the
ICER, 'Whe¥eas ICAR can purchasé from ‘the firms
contracted On‘fate'contract by’DGS&D/KB/NCCf and  no
fu;ther tendérs:frOm.thosé firms}are reqﬁired to be

invited but the orders can be placed directly with



the_firmé or fhrough these outlets. The_DW;l, Shri-
B.L.Jangiré;  further stated that the proprietary
items are purchased from the fifm_.directly' without

inviting any quotations in 'view 'of thé proprietary

‘nature of items and the payments can be made directly

to the £irm on~vghe rate ‘contract or through such
ageﬁciesv also i.e. both the 'options are évailablee

Though the DW-1 was cross examinéd.by the presenting

"officer but his evidence remained uncontroverted. As

a matter of fact, by the‘statements,of the witness it

was well proﬁed/ that by ‘making purchase of

~

 Photocopiers ~ and = Air Dust . Neutralizers no .

irregularity/illegality was committed so as to blame

tgldeviate from the normal procedure for purchése as

prescribed in GFR. Despite the "fact that charges
~remained. not proved and the disdiplinary_ authority

‘4tentafively' agréed to accept the findings of ‘"the

inquiry officer unfqrtunafely CVC vide letter dated

'9.4.2007, advised to exonerate Dr.Nagendra Sharma,

Director (Retired), Shri -D.P.Verma, F&AO (Retired)

"and I.S.Harit, AO, but in.reSpéct.of the applicant,

including Dr.N.K.Sinha, the-Principal Scientist, and

Shri J.L.Sharma, PA'to Dbirector, it,Was observed that

there was no malafide on their part and also there
has been no loséibut,these officers deviated from the
prescribed purchase procedure and faulted tb"the

extent they failed to follow the préscribgd_proéedure

'fof'purchase and recommended that minor penalty other"

" than ‘Censure’  may be  imposed, - whereas - the

disciplinary authority was to\éxercise his authority
independently{ The penalty was imposéd.on thezbasis
of advice of the CVC.: The applicant has relied upon

h~
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the case  of Nagraj Shivarao Karjagi vVv. Syndicate

Bank, Head Office, Manipal & Anr. [1991 SCC (L&S)

965] for the purpose that the CVC:neither can suggest.

the punishment .nor its advice is binding upon the

disciplinary authority.
‘6. The,respondénts have-contééted.this'applicétion

and filed»their'reply. In the‘reply,-the respondents

:haVe'submitted that the charges leveled against " the

applicaﬁt hadA not been provéd ‘as’ per the inquiry

r%port dated 16.12.2006 and there was no malafide on

the part of the charged officer and no loss was

—

tenfatiVely-agreed with' the findings of the'Inquiry‘

Officer and held éharges;as {ﬁot_proved’. in their
eagefness to wutilize the funds. before 31“:_March,
tenders4' wére ~ not -ihf%ted  by the . Inﬁfitute
Authofities, instead they preferfed to make purchase’

from - private parties on NCCF and. Kendrivya ‘Bhandar

'réﬁeé. Thereafter, the inqﬁiry ‘report alongwith

LA

disciplinaf§ authority’s tentative view was_fOrwarded
to CVC vide letter dated 19.3.2007 for -its advice.
The Commission vide OM dated 9.4.2007 adviéed that as

regards Dr.N.K.Singh, Principal Scientist, Shri

»

to Director, it is observed' that there was no

. caused to the exchéquer. ' The disciplinary authority

' 0.P.Nagar, F&AO, Kumar Vivek, AO, and J.L.Shrima, PA

malafide on their'partband'alsd\there has been no

loss. But théée _ officérs * deviated from the

- prescribed procedure for purchase. ' The contention of

ICAR that‘theéé-officers'did not invite tenders in

of financial year cannot be accepted.. In view of the

'S

. their eagérhess to utilize the funds before.the close.
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féb£s~;'and ciréumstances- mentioned , above, _the
Commission édvised:impositian-éf minor penalty othgr.
than ‘Censure;-on:DrJN,K.Sinha} Principal Scieﬁtist,.
Shri Q.P.Nagar, F&AO, and Shri Kumar Vivek, Ab. The
' Commission, 'however, advised exoneratioﬁ of Shii(
vSharma, PA -to Director, és'in théir Qpinion he had no

P

role in the purchases. )
7 “ The éase-waé accordingly for&ardéd, vide letter
'datedl3}8,2007, to”the-CVC for reconSideration’of its
advicé. The Commiééioﬁ vide its OM dated 17.9.2007
tehdered the-follé&iné édvice; “The féferenceimade.byA
- the ICAR has’ been examined in the Cémmission- The -
Commission advised iﬁposition'of minor penalty other
tﬁan‘\censure’ on S/Shfi Kumar Viwvek, AOQ, O.P.Négér,
F&RO, and'Dr.N.K.Sinha?_Principal Scientist, as these'
'officials had dev?ated frbm)the prescribéd purchasel
procéduré.and viélated the éame.‘ However, néne’of
theﬁ. has "contestéd  fhe, Commiséioh/s arguments,
Thérefére, there 1is 'no' case to reconsider the
. Commission’s ad?ice in their cases except in -the case
of Dr.N.K.Sinha as he " was basically a Séientist and
.was  asked 'to wérk\'aé Chairman/F&AO as an iﬁterim
A a;randement..AHis claim that hé performed his duties '
in‘é bopéfidelinteresp of the Iﬁsfitute'without,any
involvement  of privéte_ méti&es /éeems‘ to bé
acééptable. ~ The Commiséidn’ would,  therefore,
reiterate EtS'advicé of impositién'bf.nﬁnor penalfy

other than ‘censure’ on Shri 0.P.Nagar.”

8. Learned counsel for = the - respondents, after

having placed reliance on the reply, also referred to. \'

e



o o -the judgement"of the Apex Court in Vthe case of ‘
ASatyehdra Chandra Jain v. Pubjab Natronal Bank & Ors,

[19971(11) SCC'444] and submrtted‘that the jﬁdgement

in:the oase of Nagra] Shiva Rao Karjagij(supra)-had

been ooneidered in this case and stated.that in the

, o ,‘ faote‘ and circumstances, the case deeerﬁes to he
'remitted haCk to the discipiinary authority for

reconsideration‘

9. We hdave heard the rival contehtiohs and perueed,

the record and the relevant case law.

- 10. The brief facts of the -caee are that. certain
purchase hae been made’on~the basis of recommendation
of the purchase committee. The'applrcant was'one of -
the hembers of - the purchaae committee and had
cohcurred. with - the - proposal aiongwith dothers.
Sanction'wasAaccorded-by'the Director.afterdperusal_
of record and.appilcatlon of mind. The photocopiers

e L "‘Ricoh’. Branch. were purchased from the authorised
dealer of ‘Ricoh’-Company—i.e. M/s .Sicuro System,Agra
on. approved rate of KB/NCCF The inquiry officer has
vheld that no lrregularlty has been commltted and the

- charge 1s not proved.J The expenditure has not. been
incdrred‘ for the henefit‘ of ahy person- and the
'expenditure is‘hotlmore than the oocasion deﬁands aS'
lard‘down under Rdle;6 of GFR. The object of inviting
‘tehder is to make'_purchaee‘ on a competitive' rate
without_caﬁeing any fihanoialvloes to the Government.
Therefore, prima—racie, it appears that the'applicaht
‘has hot committed any irreghlarity or iliegality. ‘As
'regarda purchase of electronio Arr Dust Neﬁtraiizer

b




-institute in'ICAR} no irregﬁlarity seems to have been :

13

from. M/s Donewell Rataries, New "Delhi, on the

proprietary certificate as accepted by the -sister’

committed after perusal of various rules, circulars
/

and report of'the_inquiry officer.

11. The Ihqqiry' Officer Sfatéd.tin fhis fepoftA thét
Shri’O.P;.Nagar had concﬁrred with the\proposal fof
purchase of six photocdpiéfsv éf _Ricoh Brand~'fr§m
Deaier becauée it -was proposed ﬁo be purchésed at the
appré&ed rates of KB/NCCF which is ﬁermissible‘under
the - government -iﬁstrucfions and " the pfaCtice_ being/
fbllowed‘in iCAR (Evidénée of DW-1)~  To purchasé a
?articulér_ Brand frbm"particular 'bealer“'is - an

administrative matter for‘whiéhtE&AO, fhe.applicaht,

is not a competent authority;'A Similarly, the

applicaht had éoncurred ’with__the. proposal for

purchase of Air Dust Neutilizers/45 Odour Boxes of

”<;their being certified.>as‘ Proprietary .items - of ".the

Manufacturers i:e. M/s Done Well Rotaries. MoreoVer,

thesé.items/QOOds were also stated to be purchased by

sister institutes of ICAR. His contention in bofh

-

cases is supported‘knz EVidehce of DW-1. Thus, it

appears from the report of the inquiry officer that
the ‘applicant had made purchase as per the practice

being followed by the other . branchés of ICAR. The

©cve had..concurréd with the view of the inquiry

officer and the disciplinary,authorify that there was

no malafide on the part of the officials and no loss

was caused EQ the . exchequer. ‘We find that these’

~

: pﬁrchaseSf‘had been. made in  eagerness of ' the

Institute to sbendl’the fund before the close of

g
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It is also _pertinent to quote relevant portion of
parafl9 of the case "of Nagraj' Shivarao 'Karjagi

(supra), as under

“The punishment to  be ‘imposed whether minor or
major depends upon the nature of every case and
~the gravity of the misconduct proved. The
authorities have to exercise their Jjudicial
discretion having regard to the facts and

circumstances of each case. They cannot act
under the dictation of the Central Vigilance
Commission or 'of the Central Government. "No

third party like  the - Central Vigilance
Commission or the Central Government could
dictate the disciplinary authority or the
appellate authority as to how they should
exercise their power and what punishment they
should’ impose on the delinquent officer.”
In the case relied -upon by the réspondents i.e.
Satyendra Chandra Jain (supra), the Apex Court held ..
that having regérd. to the decision in the case of
Nagraj Shivarao Karjagi and the fact that matter was
referred to the disciplinary authority to take
appropriatq;decision, in the case of Nagraj Shivarao
Karjagil, the disciplinary authority was inclined to
impose a lesser punishment but imposed a higher
punishment on the basis of rebommendation madé by the
CVC. In the case Dbefore us, the decision of-
disciplinary authority was influenced by the
recommendation/direction issued by the CVC for
imposition of penalty other than fcensuref. It 1is
settled law that disciplinary authority ié not bound

by the advice of CVC.

13, Thus, in view 'bf factual and -iegél .position‘
explained_‘in this order;‘ the order .of punishment
datéd 23.10;2007 (Ann.A/@) is hereby>quashed and set
Vaside with a Qirection to thé disciplinary authority

to form independent opinion and decide issue of
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frém. M/s Donewell Rata:iéé, New "Delhi, on the
proﬁrietary certificate as accepted by thé éister'
_institﬁte in'ICAR; no irregulafity seems to hévé been
commiﬁtéd after perusal-of.véfious ruléé,»éircglars

“and report of'the_inquiry officer.

11. The fnquiry' Officer étatéd.-in _his report thét
Shri’O.P{ Nagar had concﬁrred with thesproposal fof
purchase of si% photdcopiéfs éf _Ricoh Brand from
Deaier because it was proposed to be purchésed at the
appréved rates of KB/NCCF which is bermissible’under

the - government instrUctions and the practice being

followed in ICAR (Evidencé of DW¥1%;'_T0 purchase a

?articulér, Brand frbm..particulaf "Dealer * is an
administrative.ﬁattér fof‘whiChtE&Ab,:thé applicant,
is not é competent authofify;'. Similarly, the
éppiicaht Ahéd<.concurred"withirthe proposal for

purchase of Air Dust Neutilizers/45 Odour Boxes of

, their being certified.-as- Proprietary .items of the |

Manufacturers i.e. M/s Dbne-Well Rotaries. Moreoﬁer,
theSévitems/doédg wefe also stated to be puréhaSed by
. sister instituteé of iCAR.' Hié contention j&l both
4 casés is  supporteéf by Evidence of DW-1. Thus, it
appearé from the report_pf'the inquiry pfficer thét'
ﬁhé_applicant had made‘purchése as. per thé practicé
being followed by the othéer brarches of ICAR. . The
'CVC hadl.cpncufréd witﬁ fhe view ‘of the inquiry
officer énd the disciplinary_authorify that there was

no. malafide on the part of the officials and no loss

was causedf fQA he exchequer. 'We find that these’
: pﬁrchases,” had been made inllleagerness of ' the

_Insfitute to spend_ the fund before the close of
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~March. However, all these purchase had. been. made

efter approval of‘the Director and after saﬁction by

him. We find that - the drSCiplinary authority had

tentatively agreed with the opinion of ‘the inquiry

officer’ that both the <charges leVeled against the,

apblicant are not provedf and no action was called

. for.. However, on the advice of CVC, the penalty was

imposed. - In this -‘connection, it -is considered
pertinent to refer to the foilowing'judgements; State

of U.P. & Ors. v. Maharaja Dharmaﬁder Prasad Singh

‘etc: [AIR 1989 SC 997],. Nagraj Shivarao Karjagi v.

Syndicate Bank, Head Office, Manipal & Anr. [1991 SCC

(L&S) 965] and Satyendra - Chandra Jain v. Pubjab

4

12. It is considered pertinent to.reproduce relevant
portion of para—24 in'the case of State of UP & Ors.

(suprai,'as under

NIt is true that. in exercise of powers of
“revoking or canceling the permission is akin to
- and partakes of a quasi-judicial complex1on and
~that in exercising of .the former power the
“.authority must bring to bear an unbiased mind,
consider  impartially the objections raised by
the aggrieved, party and decide the matter
consistent with the ©principles of natural
justice. '~ The authority -cannot permlt its
~decision to be  influenced by -the direction of
" othérs as this would amount to abdication and
surrénder of its discretion. Tt would then. not:
be the. Authority’s discretion that is exercised,
but someone else’s. If ah authority “hands over
its discretion to another body it acts ultra
vires” Such an interference by a person or
body extraneous to the power would plainly be.
contrary to the nature of . thie power conferred
~.upon the authority” : :
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It is also pertinent to quote relevant portion of
para-19 of the case of Nagraj Shivarao Karjagi

(supra), as under

“The punishment to be imposed whether minor or
major depends upon the nature of every case and
~the gravity of ‘the misconduct proved. The
authorities have to exercise their judicial
discretion having regard to the facts and

circumstances of each case. They cannot act
under the dictation of the Central Vigilance
Commission or of the Central Government. "No

third party like  the. -~ Central  Vigilance
Commission or the Central Government could
dictate the disciplinary authority or the
appellate authority as to how they should
exercise their power and what punishment they
should' impose on the delinguent officer.”
In the case relied -upon by the réspondents i.e.
Satyendra Chandra Jain (supra), the Apex Court held ..
that having regard to the decision in the case of
Nagraj Shivarao Karjagli and the fact that matter was
referred to the disciplinary authority to take
appropriate;decision, in the case of Nagraj Shivarao
Karjagi; the disciplinary authority was inclined to
impose a-_lesser punishment but imposed a higher
punishment on the}basis of recommendation made by the
CvC. In the case Dbefore us, the decision of-
disciplinary authority was influenced by the
recommendation/direction issued by the CVC for
imposition of penalty other than ‘censure’. Tt is
settled law that disciplinary authority iS not bound

by the advice of-CVC.

13. Thus, 'in view bf factual and -iegal .position.
explained_.in this order;v the order .of punishment
dated 23.10;2007 (Ann.A/4) 1is herebyrquashed and set
aéide with a direction to the disciplinary authority

to form independent opinion and decide- issue of
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exoneration or levy of minor penalty after -havinq
considered instructions/cirCuiars/GFRs/inquiry report
and reply of thé applicant; report sent;to the CVC
and also the submissions made through this petition
-without acting undér the direction ‘of the CVC. and

after allowing an opportunity of having heard to the

applicant, if deemed necesséry.

14. This OA is allowed with the above direétions

with no order as to costs.

5. W (M.L.CHA

MEMBER (A) . MEMBER (J)
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