Central Administrative Tribunal
Jaipur Bench, JAIPUR

: . '0A.411/2007 L
. B '
This the Q 7 aay of January, 2010

" Hon’ble Dr. K.S.Sugathan, Mémber (Administrative)
- Hor’ble Dr. K.B.Suresh, Member (Judicial)

Mr. Babul Lal S/o Shri Rém Lal Jatav aged about 46 years,
Gangman, Engineering PWI, South Jaipur Resident of Village &
Post Bharawali Tehsil Kumher, District Bharatpur.

| | ...Applicant |
(By Advocate: Shri Nand Kishore) |

-VERSUS-

1. Unibh of India, through, General Manager,
.~ . North Western Railway, Hasanpura Road, Jaipur =

2. Divisionall Railway Manager,

North Western Railway, Power House Road, Jaipur (Raj.)

I

RO Respondénts -

(B§/f Advoéatei ShI‘l Virendra Dave) - |
- ORDER

(By Hon'ble Dr. K.B. Sures@M(J):Q

- The applicant joined the Railway in the year 1992 and was:
regularized from 10t May, 1996. Apparently, the applicant was
' a Gangman and is a regular visitor before the Medical Authority

of the Rii\iways and had_ éppareﬁtly spolken about’ his color

s



o
vision being impaired. It is to be noted at this juncture fhat the

‘ Railix';vays as the mlodel employer ~ had énunciated a
me.thqdology for me‘dical de-categbriza’qion whereby persoﬁs
fouﬁd to be medically unfit in one medicai category will be de-

o catgori'sed and stted n anothér _category which may be less

dem'anding'.

2. The applicant was examined and the Doctors found that the

applicant on examination of his color perceptions was recorded

| defect_ive.on EGL with 13 MM a‘pei'ture' and was referred to

specialist ophthalmologist, on examination the applicant Waé not
coop{er\_atiye glt all and hié,réspohse seemed to be _aAb‘r_iormal. ﬁe
was not folldwing any set’ paftern df ‘colour perception on EGL
& 1ishihara colour plate_é and | he was referred to'JRH/Bombay
for second opinidﬁ énd : asv'pertheir oﬁirﬁon he was very un’

vcooperati.ve' & not answe_ring any question properly & Qery :
difficult to com-ment ovér his colouf ﬁsion. He was advised for‘

- psychiatric evaluétibn, whic‘h ‘was: dbne -by Dr. Anil També,

Hon/Co_nsultant,v he ‘'has also opined that employee does-.notr
have any psychiatric disorder. . He was also examined by Dr.
: Prashan Bhatnagar SR.DMO(phy) Jaipur on 20.1.2007 and

recommended that “Medical Bbard_is of the opinion that Mr.

Babu Lal, Gangman Engg. Jaipur- i1s  malingering for color

~
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vision. As per pl,ara 509, 512 sub bara 5.3 of Indian Railway
Medical Manual 2000 VoL T “if malingering is established he is

psychologically not fit to remain in service and may be declared

unfit for all cl'asSes” :

3. Thereupon, the Railways compulsory retired the applicant
fi'om service without following the phrocedﬁre for awarding such a -

~ penalty.

4. 'Apparently the Medical Board 'had recommeneled that he .
- was psychelogicéily not fit to remain in service. Probably what
they mean ie hi.silazin'esns‘ or‘ other similar internally _origiﬁated
reasons which ie in the eqntrol of tﬁe_concerried person but he |
does not veant to work and being a shirker of work  had
advanced a case of a dise-ase and therefore they deemed him to
kv be ps-ychollo;gicellly uﬁfit to remain in service. Two grounds
militéte against this. The. first ground is that on examinatien a
defect: was noted. in the EGL. which led to ophthalmologistl '
psycholog‘-ical‘.epinion. The second »grou.nd 1S on suspicious of
malingering he 1s not to be dealt ‘withv Brufally but should be
allowed a chance by way of a show cause notice to be issued to
him and even if reply islwanting n merif, then in the first phase
Warning should be 1ssued te him. If fhe malin;grering proeeeds

beyond that only then penalty of severe nature is to be employed.

|



' Since malingering ' is suspected; methodology adopted by the
Railways ‘in the present case-is hardly adequate in terms of

| processual and procedural justice.

- 5, Since - the ‘applicant_' was - present 1In court, we had
opportunity - of éxamining _him. ‘There does not éeem to be any
"inadequécy .eveh' at present ‘and hé expréssés his wiﬂingﬁess to
W(;rk as -a Ge;ngman should he be reinstéted. _ Theréfore,‘ we
i declare that the failure to f_ollow proper procedure h_as Vitiated
the puhishment of Conipulsory retireﬁent on the applicant and
the AllmelxurelA-l & A-2 are hereby quashed. The relief clain—led
by the applicant fdr paymenf‘of salafy §vith interest’ till such
receiﬁ 18 rejécted on 'thé ground that he was not WOFking in the
Irieanwhile and priof to this his co.ndugt do not inspire us to order
back wages for the pAer'iold_. for which he has not worked even
though he Was kept out of the work unvyilliﬁgly. Thgrefore the
follbwing directions are iésued in view of the constitutiénal‘

-~

process envisaged.in the Right of life:

(a) The Railway shall reinState.the applicant as Gangman
within a period of thfee months from the date of receipt of

a copy of this order.




6.

(b) This order will not preclude the RailWays from
initiating app'ropri‘ate prdcéss ag’ains't the applicant of
malingering in respect to his earlier conduct and follow up
it with necessary procedures and even to inflict

appropriate punishment if need be.

In terms of the above, the present OA is allowed and there

shall be no order as to the costs. -
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(Dr. K.B. Suresh) . B .' (Dr. K.S.pugathan)
Member (J) o * Member (A)
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