IN THE CENTRAL ADMIN_ISTVRATIVE TRIBUNAL,
JAIPUR BENCH

JAIPUR, this the 9th day of April, 2010

Original Application No.372/2007
CORAM:

HON'BLE MR.M.L.CHAUHAN, MEMBER (JUDICIAL)
HON'BLE MR. B.L.KHATRI, MEMBER (ADMINISTRATIVE)

Dwarika Prasad Meena

s/o Shri Ganesh Ram Meenaq,

r/o Ward No.8, Srimadhopur,

Distt. Sikar and voluntary retired on
9.8.2006 on the post of
Hammerman (Fitter) Grade-lll,
North Western Railway,

Carriage Workshop, Ajmer. :
.. Applicant

(By Advocate: Mr. C.B.Sharma)
Versus

1. Union of Indiq,
through General Manager,
North Western Zone,
North Western Railway,
Jaipur

2. The Chief Works Manager (Carriage),
North Western Rollwcy
Ajmer Division,
Ajmer.

3. Dy. Chief Mechanical Engineer (Corrlage)
"~ North Western Railway,

Ajmer Division,

Ajmer.

.. Respondenis

(By Advocate: Ms. Sonal Singh proxy cqunsel for Mr. ALok Garg)

&
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ORDER (ORAL)

‘The dpplicdn’r has filed this OA thereby praying for the
following reliefs:-

) That the respondents be directed to consider request of

- the applicant and .to assign correct seniority ‘and

thereafter to allow due promotions from the date junior

so allowed with all consequential benefits after due
fixation of pay and allowance.

1) That the respondents be further directed to revise
pension and pensionary benefits after allowing
promotions with due benefits including arrears w.e.f.

. 10.8.2006. :

1) Any other order, direction or relief may be passed in
favour of the applicant which may be deemed fit, just
and proper under the facts and circumstances of the
case,

IV)  That the costs of this cppliéa’rion may be awarded. A

2. Briefly stated, facts of the case are that the applicant was
initially engcgéd'as Khallasi on 27.8.1976. He was removed from

service w.e.f. 23.8.1982. The said order of removal was challenged

by the applicant by filing OA No. 468/1987 before the CAT-Jodhpur -

~Bench and the order of removdl from service was substituted to that

hv%

of stoppage of incremen1§ for three years with cumulative effect
cmd-clso Ios;s. of seniority for th.‘e, aforesaid pgriod bf 3 vyears.
Con.sequem‘ upon the judgment so rendered by the Tribunal, the
applicant was reinstated in service vide order dated 29 August,
1988 (Ann.A/3). The gr.i-evonte of the opplic_gnf i_s that vide Ann.A/4

he was allowed seniority treating him as appdin’ree of 7.12.1992 and

the date of appointment of the applicant has been shown as

27.8.76/28.8.§8 whereas in terms of the judgment rendered by the
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Jodhpur Bench of the Tribunal entire service of the applicant should
not be f-orfei’red and it was only three years of service which was not
to be counted for the purpose of seniority. The grievcnée of the
applicant is that persons junior to him has been granted promotion
and also that the opplican;r vide representation dated 22.4.1997
(Ann.A/8) requestéd the respondents to correct the seniority but the
said represen"rcﬁon was rejected by the respondenis vide order
dated 18.6.1997 (Ann.A/?). §i IS fur’rhér pleaded that further
representation was also made to correct fhe-senioriiy and to grant

him due promotion vide letter dated 7.7.2001 and 10.7.2001. The

- applicant has further stated that junior persons fo the applicant

were promoted to the higher post of Grade-il and Grade-l and
Junior Engineer as evident vide Anh.A/S in the year 2003. The
applicant has stated that thereafter he made npmber of
representations to grant him correct seniority and due» promoﬁdn
vide Ann.A/12, A/]3, ‘A/14 and A/]’ dafed 146.5.2006. The applicant
has pleaded fhdt he has sought voluntary retirement on 9.8.2006
and he served nofice for demand of jusﬁce‘dc’red 23.4.2007. H is
based on these facts, the applicant has filed this OA thereby
praying for the aforesaid reliefs.

3. Notice of ’rhis application was given to the respondents. The
respond_en’rs hcve'Afiled reply. In thé reply, the respondents ho;/e
rqised prelimvincry; objection regarding the OA being time bcrred as
according fo the _reépondenfs the applicant'is challenging seniori‘fy
iist Ann.A/2 onthe premise that lc'1’ré‘sf repre%en’rc’rion was made on

16.5.2006 which has not been received by the respondents. On

!{&/.



merits, the respondents have stated that m terms of order dated
2§.8.98,,’rhe applicant was ploced>befween Shri Sunil Kumar, SL.No.3
and Shri Panna Lal, S..No.4 vide o‘ffic.e letter dated 20.10.1995
(Ann.R/2). It is further stated that the respondents had duly
responded to. éll the representations - made by the applicant.
However, no representation dated 16.5.2006 was ever submitted by
the cppljccmf. The respondents have further submitted that vide
letter dated 7.12.1993 (Ann.R/3), fhe applicant as well as other
eligible personslwere asked 1o‘par’ricipc1’re in- the trade test for
Hammerman ér.lll' (old) but the qbplicon’r refused to take frade test
“for the said post in the grade of Rs 950-1500, as can be seen from
lefter dated 36.7.]993 (Ann.R/4). The respondén'rs have also lplcced
on record the undertaking given byw’rhé qpp]icon’r dated 27.9.1993
(Ann.R/5) whereby the applicant has stated that he does not want
to participate in the trade test for the post of Hammanerman Gr.Ill. It
is further stated that thereafter the applicant made a representation
dated 14‘.8.1995 for refixation of his senior‘i’ry and the respondents
through letter dated 20.10.1 99-5 again fixed sgniori’ry of the applicant
6nd under the prevalent avenue of promotion, the applicant was
promoted to the post of Grade-lll Fitter vide 'Ie'r’ref dated 12.2.1996
(Ann.A/7) after he has successfully cleared the trade test for Fitter
Gr.lll. The respondenfs have sfc’réd that no person junior ’ro- the
applicdm‘ after correction of his seniori"ry wdas promo’re.\d.' The .
_qppliccm‘ was promoted to the post of Gr.III_‘Fi’r-’rer vide letfter dated
12.2.1996 after he_hds successfully passed the trade test. In reply to

t@\’rje instances given by the applicant that 5. persons who are junior
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to him namely §/Shri Chandan, Shailesh, Niranjan, $.S.Tank,

Mahendra Singh and Chandra Singh, the respondents in para 4(12)

-have given particulars of the co-workers stated to be junior to the

applicant, perusal of which shows that no doubt, Chcmdqn, Shailesh

Niranjan and S.S.Tank were initially appointed after the date of-

~appointment of the applicant and also were granted status of semi-

skilled Hammerman category later than the applicant, but the

- applicant was appointed in the skilled Gr.lll after qualifying frcde

test on 28.2.1996, S;hri Chandan was working‘ggcinst the post of MCF
after earning 'pror:noﬁon in Gr.cdé-ll, cmd:Grcxde-I whereas Shri
Shailesh Niranjan has also eorned- promfci?’rion in Grade-fl and |
Grade-l. Similarly, $.5.Tank has also ecrnec%,l:i promoted in Grade;ll A
much prior fo cpéoin’rrﬁen’r of the oppliccnf in Skilled Gr.lll.’ .vThe
resbonden’rs have isfcn‘ed that the instances given by the applicant
of two persons noh;jely Shri Mohendrc_Singh gnd Chandra Singh is of
no consequence .as they werelno’r in fhev seniority list. Thus,

according to the respondents, no person junior to the applicant was

grom‘ed promo’rioni’ L

4. The facts as 'sfrc:fed by the respondents in the reply have not

been controverted by the opplicth.

. ! ' :
5. We have heard the learned counsel for the parties and gone

through the maferigl placed onrecord.

6. | We are of fhg view that the applicant is not entitled to -any
relief for more than one rearson. As.;czlready s’{a’red above, prayer of
the cpplicoﬁ’r is regarding grant of pl'omofi;ah to the épplicdm‘ from

the date when so called junior persons mention in para-12 were



3

granted such pronﬁoﬁon. From ’rhe”‘mc’reriql placed on record, it is

evident that the persons so prom@’red were granted

" promotion/appointment in Skilled Grade-lli, Grade-ll, Grade-|, MCF

and Junior Engineer only after they have QUdlified the trade test.

From the material placed on record, it is evident that the applicant

- was granted oppoﬁuniiy td qualify the trade test in the year 1993

but he réfused to dvcil such oppor"runify. He qualified the trade test -
only in the yécr 1'99.5 and thus was promoted in the skilled Grade-lil
Qide o}der‘doted 12.2.1 996. The so called jup‘ior person had already
quolified the trade test in Skilled G:rqde-lll qnd also in higher scale
i.e. Grade-ll prior_"ro qualifying the ’rrade‘fest;by the applicant in the
year 1'996. Thus, the so called junior .persdrjls: vy,ere already holding
higher pbsf in Groée-ll qhd some c|>f them in',Grade-l and MCF prior-
to reguldrizoﬁon of service of the applicant in 'S,killed Grade-lii. Thus,
’rhé so called junior persons who have aftainted promotion prior to
the applicant canﬁp’r be said fc; be{\junior. l-niqny case, it was open
for the applicon’r fo. challenge vqligjty of ’rhé Qrder whereby the éo
écl.led junior persons were gron’r‘.éldy promléfion in Grade-lll and
further promotion, in Grade-l, MCF and Junior Engineer. The
applicant has not r;:hallenged validity of ’rheée orders in this OA. As
such on this grour?dlqlso; the dpplic{zqn’r is no’r_epﬁﬂed to any rel_ief.‘_.'

7. Further occgrding to us, fheh;qppliccm‘.i,s also not entitled fo

any relief on the basis of the law laid down by the Apepx Court in

the'case of Puran Das vs Union of India and Others,. 2006 SCC.(L&S)
477. That was a case where the_qppellont before the Apex Court

was deprived of the opbor’runify‘ ofi,o.cquirin:g requisite qualification
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for promotion i.e. passing of trade test of Radio Operator Grade-ll
and Grade-l as he was initially placed under suspension on

account of criminal case and subsequently removed from service in

 disciplinary proceedings. The order of removal was challenged

before the High Court and the Hon’ble High Court allowed the writ

petition thereby setting aside the order of removal with all

i-consequen’ricl reliefs. The appellant was reinstated in service with all

consequential reliefs and with arrears of salary. The appellant
Subsequenﬂy qudilified the Radio Operator Grade-ll and Grade-I
test. Thus, he became eligible for promotion through departmental
promotion test. A representation ‘was ‘made to grant such
pror}moﬁon from thé back dd’re when junior person to the appeliant

wdas gron’fed' such promotion but the said representation was

rejected. The writ p'eﬁtioh before the High Court was also dismissed.

It-is in this context, the Apex Court has held that no retrospective

promotion can be given as c.lppellqn’rvwos not having requisite bosic
qualification at thg time of considércn‘ion for promotion. According
to the Apex Court, acquisition of qualificaﬁdn subsequently by the
appellant would ‘_r]‘of entitle him for promo‘ﬁon from retrospective
effect. The ratio as laid down by the Apex. Court in the aforesaid
case is squarely qipplicable in the facts and circumsfcm?:es of this
case. The applicant was removed; from se.'rvice vide order dated
23.8.1982 and he,:;\./vcxs reinstated in servicg on 29.9.1988. The so
calied persons ju_n}ior} to the applicant were granted promofion in
Fitter Grade-lll and Grade-li of’fe‘r;p’qssing.fhe trade test prior. f.o

reinstatement of 'H}}e applicant in the year 1988. Admittedly, the
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*accordingly dismissed with no order as to costs. .

applicant qualified the tfrade ’res’r:‘for fitter Gr.lll in the year 1996
when he was granted such promotion on 12.2.1996. Prior to that, the
applicant was also asked to élppecr ini the ftrade ’rgs’r for
Hammermén Grade-lil in the yedr 1993 which opportunity the
applicant refus_ed to avail. Thus, the applicant cannot be held
eligible for promotion in Fitter Grade-lll retrospectively when the -so
called persohs junjof to the applicqn’r.\;ere granted sﬁc‘:h promotion
in Skilled Grade-lll in the year 1981/1987 and they have been
further pr‘omo’red, i.:n Fitter Grade-ll ‘ar\1d Grqde-l and MCF prior to
passing of the trade tfest of-Gr.IIIVIbAy the cl‘:pplicdn’r on 28.2.1996,
being not qualifiedﬁot the relevant f_yi'r:ne. :

8. For the foregoing reasons, the OA is bereft of merit, which is

~ (M.L.CHAUHAN)
Judl. Member



