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IN THE CENTRAL ADfvjiNISTRATIVE TRIBUNAL 
JAIPUR BENCH 

Jaipur, thi~ the 19th day of iviay, 2011 

CORAM 

HON'BLE fviR. JUSTICE K.S. RATHORE, JUDICIAL rviEiviBER 
HON'BLE iViR. ANIL KUivi/\R, ADiviiNISTRATIVE iViEiViBER 

1. ORIGINAL APPLICATION NO. 358/2007 

JdguislJ PrdsacJ Raiger son or Silri Laxrnan Rarn, ageu duoul 40 
years, ol presenl wol"l<.ing as Inspector, Incor·ne TC:lx, Olnce or 
In~ome Tax Cornrnissioner-II, Jaipur. 

. .......... Applicant 

(By Auvocate: iVlr. S.S. Ola proxy counsel for ivlr. P.V. Calia) 

VERSUS 

1. Union uf Inuid Li1ruuyi1 Secreldry Findnce, DerJdr-Lrr!erll of­
Revenue, North Block, New Delhi. 

2. The Chief Corn missioner of Income Tax ( CCIT) ( Caure 
ConLruiiing AuLi1or iLy), New Cer1lrdl Rever1ue Building, Slalue 
Builuing, Jai(Jur. 

3. The Cornrnissior1er, Income Tdx, Jaipur -II, Jaipur . 

... ... . ....... Respondents 

(By Auvocate: fvir. Gdur·av Jain) 

2. (ORIGINAL APPLICATION i·JO. 359j2007 

Rarnkesh fvieena ~un or Shri SC:lrwan Lal ivieer1a, ogeu auoul 34 
years, dt present working as Ins(Jedor, Incorne Tax, Olrice of 
ITO, Ward No.1, Sawairnadhopur, resident of C/0 Shri Sita Rarn 
Gaularn, Raj Nagdr, Sawairnadhopur. 

. .......... Applicant 

(By Advocate: ivir. S.S. Ola proxy counsel for ivir. P.V. Calla) 

VERSUS 

L Uniorl of Inuid Ulr-ou~rl Secreldry Finance, Deparlrnent of 
Revenue, North Block, New Delhi. 

2. Tht-:! Chief Cornrnissior~t=r uf Incurr1e Tax (CCIT) (Cadre 
CunLrollir1~ /-\ulhuriLy). f-.lew CenLr-d Rt:!Vl~nue 5ujjJingr SLatue 
Builuing, Jaipur. 

3. Tile Curnrnissidner, Ir1curne Tdx, Jai~ur -II, Jaipur. 
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4. Silr·i Narno Nardin Heend, Inspector, Incorne T dX, Olrice of 
/\duiLiundi Con1rnbiurler, Range-l, Kold. 

. ............. Respondents 

(By Advocate: fvir. Gaurav Jain) 

~ ORIGINAL APPLICATION NO. 360/2007 

fvicllirdnl Ki1andgwdl son ul Shri NC:Jlhu Ldl, dget.i duoul 40 years, 
office Superintendent, Office of CIT (DR), Income Tax, Jaipur. 
Resident of Plot No. 8, rvii:!drarnpura, Civil Lines, Jaipur . 

.......... . A[Jplicant 

(By Ad.vocate: rvir. S.S. Old proxy counsel for fvir. P.V. Cdlld) 

VERSUS 

1. Uniun ol Indid LilrOu!:Jh Secrelary Finance, DepC:Jrlrnenl of 
Revenue, North Block, New Deihi. • 

2. The Chief Cornrnissiuner of Income Ti:lx (CCIT) (Cddre 
Controlling AuUwrily), New Central Revenue Building, Statue 
Building, Jaipur. 

. ............. ResporH.lents 

(By Advocate: fvir. Gc:wrav Jain) 

ORDER {ORAL) 

As the cornrnon question of law & facts are involved in these 

\ 
aforesdid OA, these are disposed of by a cornrnon order. The fact of · 

OA No. 358/2007 has been taken as a lead case. 

2. · Tile conlroversy in U1e aloresaid OA is wilil regard Lo lelLer No. 

CC/JPR/Admn./Sen.-List/2007-08/564 dated 27.09.2007 wherein 

various seniority lists have been revised whereby the position of the 

applici:lnt ir1 the cadre of Senior Tdx Assistdnt as on 01.01.2004 hds 

been lower down and his narne frorn the seniority list of Inspector 

issued as on 01.01..2007 has been deleted. 
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3. The! respondents l1dve filed reply to the Ol\.. In their reply, U1ey 

have sui.Jrnitted that the controversy involved in the present case is 

fully covered by U1e judgrnenl rendered by u-1e Principal Bench or lhe 

Tribunal in Lhe case of Dhiraj iiegi & Others vs. Union of india & 

Others [OA No. 1972/2002 decided on 03.10.2003]. (Annexure R/3). 

4. 'vVe have thoroughly exarnined Lhe case of lhe applicant and 

after Cdrefully scanning the judgment rendered by Lhe Principal Bench 

of the Tribunal in OA No. 1972/2002 decided on 03.10.2003, whether 

the raUo uedded by the Principdl Bend1 is applicai.Jie to the pre!::ient OA 

or not, first of all we hdve to exarnine the reiief c:lairneu i.Jy the 

a~~plicant in this OA, which is reproduced as under:-

"(i) the revised seniority list of Senior Tax 
Assistant showing position as on 1. 1. 2004 
(Anne~ure A/1) may kindly be quashed and set 
aside qua the applicant. Further respondents may 
be directed to maintain the name of the applicant 
in the seniority list of Inspector issued showing 
position as on 1.1.2007 (i.e. Annexure A/8) may 
kindly be ordered. Further the respondents may be 
directed not to pass any order prejudicial to the 
applicant and even if any order is issued during 
the pendency of this Original Application, the 

I same may kindly be quashed and set aside. 
(ii) the Originu.l 1\pplicu.tion may kindly be u.llowed 

with costs. 
(iil)Any other reJief to which the applicant is found 

entitled in the facts and circumstances of the 
present cu.se, rnu.y also be granted in fu.vour of 
the u.pplicant ..... 

5. Brief facts of the case are that the applicant was pr-ornoted on 

the post or Senior Tax Assbtdnt with the condition UJdt i1e will ue liable 

lo i.Je reverled in case lli~ perlorrnance during Lhe nexL Lwo years 

periou is not found to ue satisfdctory. A seniority list of Senior Tax 

Assisldnl sllowing posilion as on 01.01.2006 "'!Jissued wherein lhe 

..-
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narne of the applicant finds piau:! at sr. no. 111. In the said seniority 

lisl al sr. nos. 122, 124, 125 and 126, narnes or S/Shri HansrC:Jj 

Singhal, Bhaskar Paliwal, NaveenSC:livi and Avinasri Paliwal are shown. 

The above officers were directly recruited as UDC but they cieared the· 

departrnental examination later to the applicant. This is why the 

names of the above officers are shown below the name of the 

applicant in U1e seniority list of Senior Tax Asslslant. The grievance 

arose when the official respondents revised various seniority lists 

including lhe seniorily list of Senior Tax Assistants as on 01.01.2004 

and seniority list or Inspector as on 01.01.2007. vVhile issuing revised 

seniority list of Senior Tax Assistant as on 01.01.2004, the narne of 

the applicant has been shown at sr. no. 221 inst~ad of 213. Ort 

27.09.2007, U1e Deparlrnenl held a Review DPC and while considering 

the prornotion already made has been reviewed and those direct 

recruitrnent UDC, who qualified the departrnental exarnination at later 

stage has been t-1eld eligible without passing departmental examination 

and promoted U1ern with retrospective effect frorn Senior Tax Assistant 

and consequently the seniority position of the applicant has either 

' pushed down or deleted. 

5. The applicant was not promoted to the post of Senior Tax 

Assistant but subsequently he was prornoted on the post of Inspector. 

The applicant submitted lhal he being an Inspector appeared in lhe 

examination for promotion to the post of Incorne Tax Officer and in 

case at lhis stage, he is reverted from lhe post or Inspector, his 'right 

of consideration to the post of Incorne Tax officer will be seriously 

jeopardiLed and sucll reversion order cannot be passed without 
/\ 
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dlfording opportunity of iiearing. Trierefore being aggrieved rrorn liie 

action of the respondents, the applicant preferred this Oi-\. 

6. Learned counsel tor t!1e submitted that as a result of 

restructuring or the Income Tax Department in the year 2001, a new 

post of Senior Tax Assistant was created by rnergl·ng the cadre of Tax 

Assistant/ Assistant I Head Clerk. The post of Sr·. Tax 1\s:;.\sldnt was 

creaLed as d resull of re:.;Lruclur iny only dr 1t.i Llle !JosLs ur'T dX i\ssislant, 

Head Clerk, UC, Data Entry OperdtOr were abolished. 

l. The Central Board of· Direct Taxes vide their letter date·d 

04~06.2001 dnd 19.07.2001 bsued necessdry instructioris/recruitrnent 

rules wiU1 regard lo filling up u·,e posts of Senior T dX Assistant 

separdtely for the recruitment year 2001-2001 and 2001002 vide 

Annexures R/1 and R/2 respectively. 

8. The recruitrnr::nt rules for· U1e recruitrnent year 2001-02 are 

t.lifferr2nt frorn t!1e recruitment rules for- the recruitment year 2001-02 , 
in as much as one Lirne relaxalion was gr<:mled regarding the 

mandatory condition of qualifyir1g of Deparunenlal examination for 

ministerial staff for promotion to the post of Senior Tax i\ssisLant as 

per Lhe scheme or Rules, U1e post: or UDC is d feed~r post wiLh regard 

to prornotiofl to the cadre of Sr. Tdx Assistant. 

9. The DPC wt1ich met on 20.06.2001 to consider the cases for 

promotion to the cadrt: or Senior Tax {\SSistant interpreted the 

dforesaid recruitment ruies to rnean U1at: pre-restructuring UDCs wr1o 

had qualified ministeriai staff examination with minimum three years 
/""\ 
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service in Uie grade or UDC were Lo be cunsiueret.l. Accoruinyly, only 

lhose UDCs who had cornpleled lhree yeC:Irs service in lhe grade and 

had also qualified the ministerial staff exarnination were considered by 

the DPC and on the recommendation of the DPC they were promoted 

as Senior Tax Assistant and even further promotion to the cadre of 

orrice Superinlendenl and Inspeclor had been granled lo lhese 

officials. 

10. As per clarification issued by the Board vide letter dated 

07.09.2007, Lllere was no mandatory condiLion will1 regard to 

qualifying lhe rninislerial starr examinalion for promotion Lo Llle cadre 

of Senior Tax Assistant for the recruitrnent year 2000~01. The Board~ 

also informed that the issue had already been decided by the Hon'ble 

CAT, PrinCipal Bench, Delhi in OA No. 1972/2002 in the case of Shri 

Dltiraj Negi & OLhers vs. Ur"tion of India & OLhers vide judgrnenl daled 

03.10.2003. According lo the order or Lhe Hon'ble Tribunal, ex-post 

facto sanction of the President had been accorded vide office 

i'v1ernorandum dated 22.11.2002 to relax the condition for promotion to 

. ' the cadre of Senior Tax Assistant. 

11. In view of the compliance of the Board's clarification and also in 

compliance of the Hon'ble Tribunal's direction, it was necessary to 

review the . cases of those UDCs who had not qualified the 

departmental examination and ha·d not been considered for promotion 

lo lhe post of Sr. Tax Assistant by the original DPC r1eld on 20.06.2001 

as they were found fit for promotion to the cadre of Sr. Tax Assistant 

and their names were inserted at appropriate piace according to tileir 

seniority in the cadre of UDC. 
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12. As d result of n:~view DPC to the cadre of Sr. Tax i\ssistant, the 

posiLion or li IE! variou:.:, persons inciuding Lhe posiliun or Lhe appiicanl 

ci1dr\Qed. Some of U 1e ollicidls who were now consit.lered by Lhe 

Review DPC held on 29.07.2007 lor prornolion to U1e cadre ul Sr. Tax 

Assistant on account of tile correct interpretation of tile recruitment 

rules tor the recruitment rules L000-2001 became senior to the 

applicant. 

13. I11 Ute lighL ol Ute suurnissions rne:HJe on uel!i:!ll u! the a~~licant 

as well as the respondertts, we have peruseu th~...! order of Ute CAT ,,.. 
Principal Bench in Lhe CdSe ol Dhiraj Negi & Others vs. Union of 

inciia & Oiners [ 0;-\ i1io. 1972/2002 t.leciueu on 03.10. 2003]. 

Appiicdrtb Li 11 ouyi 1 Li lis Of\ i Jdve ci 1dliengec.i lhe r espondenls order 

Udlet.l 19.07.2002 wi1ereuy revised eligibilily conuiliun in respect or 

Ddld Ettlry O~eraLors i ldVt! UE:!E:!Il issued deieling Li It! requiretnenl or 

passir1g Lhe departrnenLdl rninisterial starr exarninaLion. Respondents' 

ord, ddLed 31, .12.2001 vvas also assailed. Tr·te sdrne challenge is lo 

Lhe requirement of pa~sing Lhe deparlmenLal ministerial starr 

exarninalion as in Lhe pr·esenL OA. AlLer Llwrouylily exarnining the 

submissions of the respecLive par ties dnd r"tOLifiCdlion issued on 

reiaxalion, Li lis Tribunal obser·vecl that the power of relaxation vests 

with the Government to r·eldx dtly or lhe requirement of the Rules. As 

per rules, passing or depdrtrnerlLdl ex.dtn!rtalion is C! condilion which 

can be relaxed. The decision of the President under proviso to Article 

309 of the Constitution of India, the ex-post facto sanction in terms of 

instructions dated 04.06.2001 and 19.07.2001 had been accorded 

wilier: has dr: irnpiicaUon or doing c:.way \"-'iLi1 Lhe recruiLrnenL of passing 
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ministerial examination. As this is one time for the vacancies of 2000-

2001 in absence of any challenge to instructions dated 4.6.2001 shall 

remain unaltered in notification dated 19.07.2001. The aforesaid ex-

post facto sanction as a relaxation would not amount to amendment of 

the recruitment rules. Having considered the ratio decided by the 

Hon'ble Supreme Court in the case of P.U. Joshi & Others vs. The 

Accountant General, Ahmedabad, 2003(1) SCSU 237, the Principal 

Bench observed as under:-

"30. In our considered view, in order to achieve the 
performance and safeguard the rights and benefits and 
in administrative exigencies within the ambit of 
provision for relaxation, the private respondents for 
whom the requirement for being impleaded in the ~­

integrated seniority is passing of a departmental 
examination having been relaxed by a post facto 
approval by the President is within ambit of the rules 
and having passed the same under proviso to Article 
309 of the Constitution of India, there is no 
requirement for amending the recruitment rules. 
Passing of departmental staff examination under the 
Rules is one of the provisions of the rules which can 
be :r·claxcd. 

31. Moreover, we find that private respondents 4-32 
are admittedly senior to the applicants as UDCs. As 
such their promotions is no manner has prejudiced the 
rights of the applicants. The relaxation was with" 
reason and for an object sought to be achieved a 
policy decision of the Government on restructuring 
when the cadre of UDC does not exist in absence of any 
malafidc or violation of Articles 14 & 16 of the 
Constitution of India cannot be interfered within a 
judicial review." 

14. Thus, we are of the view that the facts of the present case are 

similar to the facts of the case before the Principal Bench. As l1e!cl by 

the Principal Bench the power of relaxation vests with the Government 

to relax any of the requirements of the Rules and as per rules, passing 

of departmental examination is a condition, which can be relaxed. 

Such relaxation was with the reason for a object to be achieved a 
/} 
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policy decision of tile Government of restructuring to the cadr-e of UDC 

does not exist in absence of malafide or in violation of Articles 14 & 16 

of the Constitution of India cannot be interfered with in a judicial 

review. Thus we find no merit in these OAs and all these three OAs 

stand dismissed with no order as to costs being bereft of rner-it. 

~~··" 
(ANIL KUMAR) 

MEMBER (A) 

AHQ 

.4 

/) 

(JUSTICE K.S. RATHORE) 
MEMBER (J) 


