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P i{,-. _ ORDER

PER HON BLE MR B.L.KHATRI

-
| reV|S|onary authorlty dated 4. 9.2006 (Ann.A/1), order of the
) appellate authorlty dated 16.6. 2005 (Ann.A/2) as well as order
;.' '<|)f the dlsc1pI|nary authority - dated 31 3.2004 (Ann. A/3) The'
| d|SC|pl|nary authority, V|de Ann.A/3, - |mposed upon “the .
| appllcant a penalty of wnthholdlng of three mcrements of his -

pay wrthout cumulative effect under- ‘Rule 11(iv) of. the CCS

|

ll o o -
The ap'plicant has filed' this OA against the order of the

(CCA) Rules 1965. The appellate authornty,_vude Ann.A/2,

R reduced the said penalty to withholding of two increments of

pay without cumulative effect. The revisionary authority, vide

' . Ann A/1 further reduced the penalty to W|thhold|ng of one A

mcrement of pay wrthout cumulative effect Through thlS OA

|
!

. .the appllcant has prayed for the followmg rel|ef

i
i
|
i
l

. *a)- . To set -_aside the order dat_ed 31.3._20',04 passed by the -

disciplinary ~authority. -and modify the order. dated

- '
}l ' 16.6.2005 passed by the Appellate Authority .and order
|

| - dated 4.9.2006 passed by the Revision ‘Authority inter-
{ . alia imposing penalty of withholding of one annual grade
increment of pay without- cumulatlve effect of the humble

.l
| S appl|cant
-

| b) - To.-dl,rect the respondents to restore the basic pay as he
/. - would got but for the orders passed against him or
(. modified on account of Memorandum dated 18.6.2003.
~The applicant - should also be granted all. other

. ‘ " . consequential benefits as he would have got but for the -
L i orders passed by the Disciplinary Authorlty and modified

by the Appellate and Revnsuon Authorlty

c) To direct the respondents to continue to pay 'the salary
and grant the increment which he would have got but for
'these |mpugned orders.” :

f

- w

) 2. Brlef facts of the case are that d|SC|pl|nary proceedlngs

were |n|t|ated against ‘the appllcant who is an Inspector of
_Customs and Central Excise, Jalpur under: Rule 14 of the: CCS )
(CCA) -Rules, - 1965 V|de memo dated 18.6. 2003 (Ann A/12)

and on’ conclusnon of the dlsapllnary proceedlngs a penalty of

i WIthholdlng of three mcrements of pay WlthOUt cumulatlve

effect under Rule- 11(|v) of the CCS (CCA) Rules, 1965, was

i



ll S L3

|s

‘lmp‘osed upon him by the dnsapllnary authorlty V|de order

dated 31 3:2004° (Ann A/3). Facts of the case are that a firm
(e M/s Nupur Internatlonal Jodhpur had presented two -
sh|pp|ng bills bearlng No 1953 and 1954 on 22.11.2002 for the

_export of Wooden furniture under DEPB. These shlpplng b|IIs -

were presented in Customs DIVISIon Jodhpur, for supervnsmn

of stufﬁng of thelr export cargo in their’ factory premises.

'anmlnatlon and superV|S|on of factory ‘stuffing of these

contalners was assngned to the appllcant by Shri H.D. Madan,
Superlntendent and accordlngly the apphcant was issued two

o bott|e seals for the purpose of seallng of the container. The.

dlSCllenary authorlty issued the charge memo dated 18. 6 2003
(Ann A. 12) on the ground that the applicant while functlonlng

, 1as Inspector in the Customs DlVISlon Jodhpur, during the. year
' .2002 falled to mamtaln devotlon to duty and acted in a

|manner unbecomlng of a government servant masmuch as he
falled to -examine the cargo and remam present during the
llzcourse of factory stufflng of the export cargo of M/s Nupur
|lInternat|onaI Jodhpur desplte havmg been |ssued the Custom

seals -Thus, he had. contravened the provisions. of Rule- 'A
3(1)(||)&(m) of the CCS (Conduct) Rules, 1964. After recelpt of .
xthe bott|e seals, the apphcant was required to proceed for the

lfactory premises of M/s Nupur Internatlonal for examination. of

.

the export cargo lntended to be stuffed in the containers. As

per the -instructions  contained in public notice No.1/95

: I (Customs) issued by the erstwhile Customs and Central Excise,

| Collectorate, Jalpur, and Mlnlstry s Circular No.6/2002-Customs
|dated 23. 1 2002, the export goods are required to be stuffed

! and sealed in the presence of customs officers at the factory of

manufacture. and will be examined by the,Inspector_ who will
verify that the container is 'empty and thereafter get the
aforesaid export goods stuffed into ‘the containe‘r'under his -
supervnsnon and W|II seal the contalner with the customs bottle
seal. 'However, in the case of container No. APMU 276569-8,
the applicant falled to examine the cargo ‘and remaln present

durmg the course of factory stufflng rather the contalner was

' stuffed in his. absence .

[
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: 3 The inquiry officer submitted his report (Ann.A/7),
wherein he had stated that the charges levelled -against the
applicant are not proved. However, the disciplinary authority
iesued a show-cause notice g’iviﬁg reasons for diéagreement
| with the inquiry. report as per Ann.A/8 vand then he imposed the-
;)ienalfy.. ' , y |

4. Durin‘g arguments, learned counsel for the applicant '
mainly relied upon ;che contentions raised _thrbugh the OA and
inter-alia made the following su_bmissiohs !
i) ‘That ‘the abplicant has not been chafged for violation of
| any .spe‘cific rule/procedure | as per the charge-
sheet/mem"o dated 18.6.2003 (Ann.A/12). .

i'i) ' No aetion has been taken against the supe}visory officer
ie. Superin‘ten’dent [Shri ‘H.'D.M-adan],'who has been let
~ off, and the applicant’ who was a subordinate official
working _un.der the over all >supervision .- of

Superintendent has been penalized. -

‘ ;iii) There is no allegation that any revenue loss had been
caused to the department or any undue favour had
been shown to the party or the applicant had misused

" his official position.

iv)  Shri H.D.Madan, Superintendent, had stated before the
" ihquiry officer thét stuffing was postponed for the next
day.‘ He had also relie'dA upon the letter (Ann.A/4), -
r'wri_tteﬁ!n by him to the Joint Commissioner, Custom's,
* Jodhpur, Wherein, in sub-para (i), it was stated that the
party at S.No.3 viz. M/s Nupur. International, though
filed the shipping bills in the day but requested for the

stuffing to be done on the following day.

'v) ° Shri Vikram Singh, CHA, in his statement [at page-53]
| has stated that he receiv',ed. telephonic info.rmati-on from
Shri Mahendra, an employee of M/s Nupur
International, that the goods had not so far been

B~
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packed and labelled He also stated that thlS fact was

_f’also brought to the notlce of the applicant on telephone

In the statément of Shri ‘Mahendra Kumar- dated
16.12.2003 [at page-55] it was' specifically mentioned

" that he had inquired from Shri Mohan Das, an émployee
, of Nupur International, whether packing and labelling

‘work was complete, but he replied that the work of

packing/labelling was in progressf At page- 55 of the

" statement, it was also stated that how 14 cartons were:

" loaded in the container and it was replied that in order

to see the availability of space in the container 14

cartons were placed in |t by Shri Mohan Das

The check memo fails to -prove that 14 cartons were
‘part of the lot intended to be st‘uffed in the con’tainer. '

. The-'CBI had neither checked their serial number nor

opened the cartons for matching the contents with the

 export documents.- So, it cannot be concluded that the

cartons were not placed. in the container ‘for checking’
‘the space availability Actually, thecartons were: placed

only for checking the space availability ‘as has been

' conflrmed by the factory staff in inquiry.

- Lastly, it is also contended that the bottle seals were in

“custody. of the applicant and that customs seals were

-not. recovered from the .possession of the party ‘or

‘anyone else related to the party and it cannot be .

concluded that the export cargo could not be stuffed in
the container without the seals having been affixed. All

the W|tnesses confirmed that stufﬁng ‘had commenced

in the absence of the applicant

‘Notice of this‘OA was given to the respondents, who have
}filéd their reply opposing the claim of the'applicant Learned .

counsel for the respondents has mainly relied upon the reply as

| [ also the additional-affidavit filed in response to the reJomder of

! the applicant, and inter-alia made the followmg submissions :

i



- That so. far as ‘_the contents made in para (i) above, the

- same were not admitted and it was submitted that it has '

been clearly mentioned in para74 of the _Sta'tement ‘of

- imputation of misconduct in support of articles of charges

- framed. against the CO-'(Annexure—II)-.tha_t;_ “As per'the'.

instructions contained in public notice .No.1/95 (Customs)
issued by thé erstwhile Customs and Central Excise,

) Coliectorate, Jaipur, and Ministry’s Circular No.6/2002-

Customs dated_ 23.1.2002, the export goodsare required.

" to be stuffed and' sealed in the presence of c:unstoms
officers at the factory of manufacture and ‘will - be*

© examined by the Inspector who will verify jthat the:

container is empty and- thereafter_get the aforesaid
export goods stuffed into the- container ‘lunder ~his’
supervision 'a_hd:'w'il'l-seal th'ej_'.contaiher with the customs
bottle seal. It is pertinent to ."r_nentioh that Section-34 of
the Customs Act, 1962 provides that-goods not to be
unloaded or Ioaded except under superwsuon of Customs
officer. Export procedure has been defined in Chapter 3.
of the. CBEC's Custor_ns_ManuaI of Instructions. - The last
para of the above instructions 'stipqlates that the above is -
"the general pro'c'_e('jare for- export. under EDI Systems. -
Ho'We\'/erf,? special proc_ed.ures exist for specified schemes,
détails- of which may be obtained from the Public.

‘Notice/Standing- Orders issued by the respective

; Commissionerat"e; The _'relevanti Public Notice issued in.
the matter is 1/95 (Customs) issued‘ by the Collector, -
Jaipur, and wolatlon of which has been mentloned in

Annexure II of the charge sheet

That so far as the co'ntentsmade in para (ii) above the -
same were not admltted and it was submltted that the‘

defence is trymg to club the word examlnatlon with

- stufflng by relymg upon para (c) of the PUb|IC Notlce‘»
" . No. 1/95. It has been mentloned ln the above public

- notice. that the export goods will. be examined by an
Inspector of Central Excise under the SuperV|S|on of the
Superlntendent 1 The Inspector will verify that the
,contlamer is émpty and thereafter get the aforesaid
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export goods stuffed into the container under his

supervision and will seal the container with the Central

Excise Seal. It is clear from the above that responsibility

of examination lies collectively on the Superint_endént

and Inspector whereas Stuffing IS to be supervised by the

Inspector only. The Superintendent was required to be

- -present during the examihation of the goods as per

norms prescribed by the Ministry vide Circular No.6/2002

- Customs dated 23.1.2002. Since in the instant case,

no examinatién was conducted till visit of the CBI 6ffi¢ers
and' stuffing work was being done, 'only.In;spectc_)r was
penalized. Had the team fo"‘und_ the containerlfully loaded
with export goods >without presence of the Inspector, the
Superintendent ‘wo_uld hév‘e been charge-sheeted in that
case.- _Thé case ‘against‘the CO is regarding his absence

during the course of stuffing and not during the

examination. Further, examination can be done prior to

start of stuffing of export cargo duri-ng its stacking‘
position or during the stuffing by choosing export cargo

randomly as per prescribed norms.

That so far as the contents made in para (iii) above, the

same were not admitted and it was submitted that all the

export goods are subject to some incentive under various

scheme which is based upon descript‘ion/ valuation of the

. goods.  Therefore, if the officer assigned for the

supervision work did not perform his duty, nobody would
be Aable to verify the _correctness.of.'thé description/value
of the goods which may result revenue loss to the
Government exéhequer. Further, supervision work is
also performed to ensure that the no contraband goods

would be concealed in the export -cargo. Thus, not

~ performing the supervision work can cause serious loss

to the department.

That so'far as the contents made in para (iv), (v) & (vi)

- above, the same were not admitted and it was submitted

that it has been clearly me‘htioned in the >surprise check
memo dated 23.11.2002 of the CBI that; “presently

L%
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: stuffmg is .taking place at . Lalji. Handlcrafts, Prlnce Art
Exporter and Nupur Internatlonal" _The defence has-

‘ falled to explam as to- what compelled Shri Madan to

append hlS SIgnature on the said memo |f he was not in -

agreement W|th its contents Further the CO has also
C -appended his S|gnature on the surprlse check merho- and
he also failed to explam that what compelled CO. to
append his srgnature on the said memo Further there
is nothlng on record wh|ch suggest that both Shri Madan
-and CO had: retracted from appendlng thelr SIgnatures on
the surprlse check memo dated 23.11.2002. Mere _

retractlng durlng the course .of enqunry and in the Ietter' ‘

dated 23 7~2003 (after 8 months of the mcrdents) could‘

‘not be given any credence L

" That 50 far as the contents made in para (vii) above, the
' same were, not “admitted and it was submitted: that the
~“defence |tself is- floatmg contradlctory vrews in the_"i_:

matter. Had the 14 cartons Were not the part of. export N

cargo then how they can be used for checkmg the

.avallablllty of: space consumed in a line by puttmg them
g'm the contalner All the cartons Wthh were requured to
" be stuffed in. the contamer APMU-276569-5 were  of
‘d'ifferent size -as- el/iden‘ce from the 'pa'cking list
No. 2713/2002 dated 22.11, 2002 if stuffed cartons were

not part’ of this packmg list then in such a case how the

space would ‘be measured correctly by puttmg dlfferent .

size cartons in a container ThlS clearly shows that this. is

an aft"erthought' Further “the above fact was also not' '

. - disclosed to the CBI team at the time of preparation of L
" the surprlse memo dated 23.11. 2002 on which CO has’

" also appended h|s S|gnature

That so far as the ‘contents made in para (viii) above, the

same were not admitted and it" was contended that -

o avallabllrty of customs seals with the appllcant had —
. nothlng to do wuth the process of stufflng rather the seals :
' were to be put on the stuffed container. Ther_efore, this

"_contention ‘of th_e appllcant |s,of_ no help.



In the ‘counter reply, iearned counsel 'for the applicant

..U

[

elled upon the statements made before the |nqu1ry officer, as

.

reproduced at page- 60 of . the - charge report He has
spec1f|cally relled on point No.8 and 12, WhICh read as under

| . “8. PW3 i.e. Shri'H.D.Madan stated that he did not tell
| the CBI team that stuffing was taking place in‘M/s Nupur

. International at the relevant point of time. -

' ;| ‘ 12. It was also stated by PW3 i e. Shn H D.Madan that.
- .0n the request ‘of party stufﬁng was postponed for the

- next day.”

'Learned counsel for the appllcant in reJomder had also relled

upon foIIowmg flndlng of the |nqu1ry ofﬁcer

li
‘ };‘i)' During - the course of oral proceedings it has been

established that the- work of packing and labeling of
.. proposed export cargo was still in process when the CBI

|
l‘ ~. team visited the Unlt

1) . It has been established that the CO has not directed any
- person of M/s Nupur Internat|onal or CHA to start stuffing
‘ wnthout his presence :

. ;iii) It has also. been established that the CO has not glven
o customs seal to any person of exporter or CHA

'iv) It has also been establlshed that the stufﬁng of the goods
| . in the container had been postponed for next day i.e.
| 23.11.2002. ©  Even the supervisory head - i.e.
. Superintendent (Technical), Custom Division, Jodhpur,
"~ who issued the seal to the CO and ‘who was also to
. supervise the said stuffing at M/s Nupur Internatlonal '
B categorically stated that the said stuffing was -postponed
W for the next day morning i.e. 23.11.2002.”" - -

| = : : . ‘

36. - I have heard learned counsel for the parties and»perused_
'the record. From perusal of the charge- sheet it is evident that
|the apphcant has been- charged for V|olat|on of mstructlons
' Econtamed |n Public Notice No 1/95 |ssued by the Customs &
 || Central Excise Collectorate, Jaipur, as . per CBEC's Customs
: "i Manual of Instructions. Learned counsel for the appllcant had'

i rehed upon the charge- memo as also the drsagreement note of .

i

l
|
: |
F
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the d|SC|pI|nary author|ty with the |an|ry report of the mqunry

offlcer whrch reads as under

"‘The flndlngs of the |nqu1ry|ng authorlty that artlcles of
charge framed agamst the -CO. vrde memorandum dated .
18 6. 2003 are. ‘not proved having been found not '
agreeable to by the d|sc1pI|nary authorlty |t is expedient

to record the reasons for such disagreement and the '
f|nd|ngs of the d|SC|pI|nary authorlty on artlcle of charge

in the followmg manner

)

@

The inqui'ry'-offi‘cer hasfailed to ev'aiuate‘ the fact
that a|I the prosecutlon wntnesses dunng the course - :
of oral- mqunry proceedmgs -have confirmed the
- contents of the surprise check memo dated '
23 11 2002 WhICh proves beyond doubt that 14.

cartons were found stuffed in the container and

‘ | work of packing and |abell|ng was in progress at
, the time of visit of CBI ofﬁcrals while ‘the co was

not present at the factory premlses of M/s Nupur -
Internatlonal Jodhpur '
‘ The contentlon of the CO that stufflng was |
postponed for next day as the work of packlng and
Iabellmg of the’ export cargo- was not complete by -
that time and he had lnformed this fact to Shri

'HarJeevan Das Madan Superlntendent is not:
correct Had it been so, Shri Madan certalnly would . .

have mformed the CBI ofﬂcnals about the sameand

CBI team would not have pald a visit at the factory .
premises of M/s NupurAInternajtionaI,_Jodhpur. But
‘such did not happen and. CBI team paid a surprise
visit to the'premises of' said factory. CBI officials

 had no idea about the place of stuffing as by-that A
~ time the stuffing detailing register had not come

- into the possession of the CBI officials. rather the

- same came into thelr possessmn after 11. 20 PM of
22 11. 2002 whereas the team reached the site at
about 11.15 pm of 22..1_1.2002. Thrs fact clearrly
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(4)
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indicates that the CO had not informed Shri.'-Ma.dan

about the fact of,po_stponen'jent of stuffihg of

. export cargo.

~ For arriving at the conclusion that articles of charge -

are- not proved against the CO, the inquiry officer .

has relied upon the statements dated 19.11.2003

of Shri Madan, Superintendent. But statements of

. Shri Madan cannot be given any credence as the

~ same are full of contradiction. - On the one hand' he

put his _signature on the surprise. check memo

' ’dated 23.11.2002 confirming its contents while on

"~ the other hand du.ring the course of oral inquiry he '

retracted from his earlier :St'at_ementS‘ tendered
before CBI but failed to explain that what .
compelled him to append his signature on the said

memo when he was not agree with its contents.

The presence of 14 cartons in the cont_ainef- in itself

“proves that the party had started the work of

stuffing ‘and version of the defence witnesses
némely Shri Vikram Singh and Shri Mahendra were
nothing but an after thought as both of them were
not presén‘t at the place of stuffing to look after t}he'

~work and check the'spac‘e availability. Moreover,

as per surprise check memo the 'person_ present

'._t-here did not confirm the version .ofAb-oth.»the

witnesses. Had the_re been any direction regarding
_cﬁecking the availability of the spéce the person
namely Shri Mohah Das who was present .tﬁere
'certainly'wduld have told this fact to the CBI
officials. Rather hé told the search party théAt he_hd

* received a telephone call that work of stuffing was

(5)

W»/ |

to be undertaken after visit of the officer as some

officers had come from Jaipur.

The contents of the surprise check memo dated

"‘23.111.2002 are correct as the CO himself has

appended his signature on the same confirming its
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contents. 'Moreover" dur'ing "the' course of oral
~inquiry also the CO did not raise any questlon over

- the contents of the said memo.

(6) The inquiry officer has accepted the contention of
- the CO that work of the stu‘fﬁng Wa_s postponed for

the next day after havin'g a telephonic talk with

| Sh Mahendra on 22.11. 200’2 But sUch an

acceptance on the part of the |an|ry officer is not

‘ “correct in 'vie Yof the fact. that the CO had also .
‘contended that he had lntlmated this fact to :

| sh. Madan also whereas such was not the case as

dlscussed |n para-2 above.

| (7) -The fact that Wo_rk of stuffing Was going on in the
night of 22.11.2002 at the time of visit of CBI team

at the factory premises of M/s Nupur Internationat;

| chdhpur, is further corroborated from the fact that |
besides presence of 14 cartons. in the container»-.
»"No AMPU 276569 8. the work of packing .and
labelling ‘was also in progress WhICh has been
confirmed by all the witnesses. This snmply mean
that stuffing of the export cargo was lntended on
“that particular night only for which simultaneous

" work of stuffing and»paCking_& labelling was in

progress.” ' ' - .

iThu»s? _the'disci'piinary authority held that all the articles of ‘

’,"cha_rge framed against the CO stand ‘proved and it is

; established that by way of the a_bpve said acts of misconduct

the CO has c0ntravened the pro‘visi,on's of Rule-3(1)(ii) & (iii) of |
' the CCS (Conduct) Rules, 1964. B

;7.1 - In this connection, it is pertinent-'to reproduce the
- analysis and ‘assessment of evidence as also the. ﬁndmg in
._;respect of artlcles of charge mentloned in the inquiry report
Wthh read as under I _ N
“Analysis and assessment of evidence :
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The .case in question. involves two main issues.

One -issue -is. to decide as to whether the CO was

- negligent in the performance of his duty by remaining

absent. from the place .of factory stuffing of the export

- cargo in containers. The other question that has to be.

decided is to ascertain as to whether the CO connived

‘with the party to allow them stuffing in his absence and
‘provnded them the -customs bottle seals. The evidences
that have come out during the course of oral enquiry

proceedlngs are being discussed ‘below in order to find

. out as to whether. factory stuffing of the cargo was in

progress in absence of the CO and if so. whether he had -

-allowed the party to do so with an assurance to the effect

that he would provide the bottle seals to them. -

Durlng the course of oraI ean|ry proceedlngs all -

~ the prosecution documents were exhibited. The surprise . .
- check memo dated 23.11.2002 states that when the CBI"
-team visited the factory premises of M/s .Nupur

International, Jodhpur, one container was found to be in -

-. the process of being stuffed. The charged officer was not -
~ found .present on the spot supervising the physical
-stuffing. This document also states that Shri Madan told
CBI that- stuffing was . taking- place in ‘M/s Nupur

International at-the relevant.point of time.

. _ Public Notice No.1/95-Customs issued by “the
-erstwhile Customs and Central Excise Commissionerate .
~ Jaipur and’ Ministry’s Circular No. 6/2002 Customs. dated
' 23: 1.2002 have been produced by the prosecutlon during -
- the course of oral ‘enquiry proceedings to. prove that the

export goods are required to be stuffed and sealed in the
presence - of, Customs officer at the factory ' of

. ' “manufacturer and will be examined by the Inspector who

will verify_that the container is empty and thereafter get
the aforesaid export goods stuffed into -the container
under his. supervision and will séal the container with the

" customs bottle seal. Shipping bill no. 1953 & 1954 have

also been exhibited by the prosecution which prove that
M/s Nupur International, Jodhpur had filed request for
factory stufflng of the export cargo on 22.11.02 Bottle
seals . reglster was also produced by the prosecutlon '

“which proves that two ‘bottles seals were issued on .

22.11.02 to the CO for.the purpose of factory stufﬂng of
the export cargo. As per the documents produced by the - .
prosecution it is evident that request for factory stuffing -
of the ‘export- cargo was received from the party on
22.11.02 and bottle seals issued to.the CO prove that he

. intended to supervise the factory stuffing that day. -

Surprise check memo dated 22.11.02 proves that 14

- cartons -were found. Ioaded in one contalner when. CBI'

team vnsuted the factory.

The Ioadlng of 14 cartons in one container- has been '

. ‘termed- by the prosecution as commencement of stuffing -

of export cargo in the container and -the CO has been :
.charged with absence during ‘the course of factory.

o ms/tufﬁng of the cargo while the CO has denied the charge.
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~ The prosecution has produced nine witnesses in eupport

of the charge while the CO has cross-examined-them on

‘the issue of his d|rect|on/perm155|on to stuff the container
‘in his absence. One thlnj)was not explained in the surprise .

check memo is the whereabouts of the customs bottle

- seals |ssued to the CO. the other point that was not

clarified in the surprise check memo was readiness of the
cargo for being stuffed into thé container. During cross-
examlnatlon the CO has stressed on both these issues.

When exammed by "P.O.- aII the prosecutlon‘

‘witnesses expect -Shri Madan have fully agreed with the

contents of surprise chéck memo. As per their version
fourteen cartons were fountistuffed in the container when.
the CBI team visited the factory. PW, Sh. Ranjeet Kumar

"Goyal, TC has stated during cross examination that none

of the staff of the factory had told the team anything to

the effect that the container was being stuffed either on

direction or by permission of the CO. This statement
makes one thing very clear that the CO had not allowed

- the party to commence stuffing without examination in
_his absence. In reply to another question-during cross-

examination, the PW stated that all the cartons of the
consignment were neither verified not counted by’ the
team. He further added that serial numbers of the
cartons found lying in the container were neither verified -

~ _ nor tallied with the Shlpplng Bill/Packing List. In reply to

another question the PW has stated that neither the
owner of the factory.-nor any responsible person in charge .
of the stuffing affairs .was_available in the factory at the
relevant point of time. As per the statement of this PW
the bottle seal was not recovered from the factory or
from the possession of any one reIated-to the factory.

Deposntlon of this PW proves that the CO did not.
glve the customs bottle seals to any ‘one else -and he had.
not asked the party to stuff the container in- his absence.
Though the question as to whether loading of 14 cartons' .
in the container standing in the factory amounts to

‘stuffing or not cannot be decided on the basis of the

evidence of this PW yet it can be concluded that no
responsible person on behalf of the exporter was present
in the factory when the CBI team visited it. :

Sh. Ramesh Chandra Ka||a PW2 has agreed to the
contents of the surprise check memo but: during the
course of cross examination ‘he has stated that Sh.
Madan had not made nay statement before CBI to the
effect that stuffing was going on in the three factories at
the relevant point of time. This. statement of the:PW

" indicates :that there was some ° confusion . or

communication- gap between Sh. ‘Madan and the CBI
team with respect to the fact of factory stuffing actually
going at the relevant point of time. This PW has stated

_that the CBI team did not count the whole consignment

that" was proposed to' be stuffed in the container.
Evidence of this PW proves' that the CBI team failed to

. ascertain the fact of readiness of the full cargo for

-~
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| stuffmg of the contalner in questlon Th|s fact is evident -
in- view -of the submission of .the CO wherein he has
stated that.the cargo was under the process of packing.

Evidence of this PW also makes it clear that Sh. Madan. :

. “had no- information with him which .could indicate that
.- . factory stuffmg was going on in.the factory in ‘question at -

that time. What the CBI team has writtén in the memo
appears to be the result of misunderstanding regardmg

: the actual stuffing and application for. stufflng

ShMMRatnu |nspector CBI who was- also -a

~witness to the proceedmgs has agreed to the contents. of

the check- memo in’ question. However when cross -
examined by the C.0O. he has stated that to the best of -

. his memory some manager was present in the factory
“when they visited it but the memo does not bear -any .

reference to such’ presence ‘'or even. the name. of any

" manager. When asked to state as to whether he had

" counted the cartons and checked their serial number with-

_the shipping bill he admitted that only 14 cartons were

- . counted. by them bit serial number were not checked.

~ ‘reply to another question the PW stated that he did’ not

-+ seek any information, from the manager present in the

- -factory. The PW has also stated that they did not tally
- the whole consignment with the shipping bill and the

packing list.: Dep051t|on of this PW proves that the CBI’

..team did not ascertain the fact as to whether packing of-

the whole.consignment was complete when. they visited

- the factory. '.His deposition -also proves: that .no-

responsible person.to supervise factory stuffing on ‘behalf
of the exporter was present in the factory when the so .-~
called stuffmg of the contalner was found to.be gomg on.

Sh.Deepak Gaur another PW- who is also a CBI
off|c1al has though .agreed to the authentlaty of the:

- surprise check memo yet he has confirmed that the 14

cartons found in the container were not matched with the
Shlpplng Bill and packing list.. In reply to’ another -

,_questlon he stated ‘that' one responsible person was
present.in the factory but he failed to remember- his -

name. This PW has also stated that he did not. make any
enquiry .from the .responsible person as he was busy in
counting the cartons stuffed in the - container. - This
submission of the PW appears to be only an after thought
as it is almost impossible that any responsible- person
present in the’ factow would not be questioned by the
CBI in an important matter being examined against the

" party..: Counting of 14 cartons found stuffed in the

.container was hardly a-5-10 minutes’ job and it could.not

. have prevented the CBI team from - questlonlng the

factory official had he been present there. This PW has

'also confirmed that. rest of the carton.s proposed to be -

‘stuffed in the container were not examined by tém which
fact proves that the CBI team cannot confirm that the full .
cargo was ready for stuff|ng of the contamer ‘ ' :

Shr| V|Jay S|ngh Inspector ‘CBI has agreed to the

. contents of. the check memo - in’ questlo_n,but in cross
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examination he has confirmed that no 'ihstruction _Was
given by the CO to the party permitting them to stuff the

. - container in his absence. This PW has further confirmed
- that the assistant-manager present in the factory at the

time of CBI visit informed them that Shri Mahendra had

.- informed them that stuffing would be done later on.

During cross examination this PW- h'as‘ confirmed that
they did not match the cargo with the Shipping Bill as the

"Shipping Bill was probably in the possession of Shri

Mahendra who was not present on the spot. Regarding

-readiness of the cargo for stuffing the PW stated that
.almost the goods were ready. to be stuffed. This

statement proves that the cargo was not completely
ready for stuffing otherwise Sh.Vijay Singh could not:
have used the- .word. “almost” in his statement.
Regarding availability of the bottle seal with the party
this PW- has confirmed that the seals were not recovered

. from the possession of any of the employees of the.

factory or from the factory premises.. This submission of

- the PW proves that the 'CO had no intention to allow
- stuffing of the containers in his absence as the seals have -

not been recovered from the possession of the party

. Sh.H.D. Madan Supdt, who. was produced as a PW ©
and who also accompanied the CBI team on 22.11.02 has

. disagreed with the contents. of the surprise check memo.

He has clearly stated that packing of the cargo mtended

~ to be stuffed in the containers was going on at the time -

CBI team reached the factory. He has also clarified that

“he. had not told CBI that stuffing was taking place that

day in the factory premises of M/s Nupur International
Jodhpur. This PW has also disagreed with his- statement

"dt.30.11.2002 recorded by CBI and- produced as ‘a

prosecution document during oral enquiry .proceedings.-

AS per the statement he: had told -CBI officials that

stuffing “was ~going on in the factory of M/s Nupur
International while during kthe course of oral inquiry
proceedings he has stated that he tendered no such -
statement before CBI officials as they did not pose any
such question to him. During cross-examination this PW
has stated that nething came to their notice at the time.

“of factory visit to indicate that-the CO -had allowed the -
- -party ‘to stuff the container in_ his -absence. - Regarding

readiness of the goods to be exported the PW has stated

~ that the goods were not ready for stuffing as packmg ‘of

the cargo was still going on when the CBI visited the
factory. He also confirmed that the CBI team did not

" examine the .entire cargo intended for stuffing in the -

container. During the course of examination this witness
has stated that two containers of this unit were marked
to the CO on the relevant day but-on request of the
party, stuffing of both the containers was postponed for ,

- the next day as the goods to be stuffed were not ready

for stuffing. Statement of this witness makes the picture.

" very' clear. His statement shows that though initially
' request by the party for stuffing of .containers on that day

was received but due to the non-completion of packing of

the goods the stufﬂng was postponed for the next day on '

.
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request of the par-ty. This statement of the PW-makes a

. clear difference between the request for stuffing and

actual stuffing. His statement proves that request for

" stufﬁng was received on 22.11.2002 but actual stuffing
was postponed for the next day. As per this statement -
‘the- CO was not required to .visit the factory on

22.11.2002 as the exporter hlmself ‘had requested for

:postponement of the stuffing.

- The prosecutlon; produced Shri Raghuveer -Singh,
Constable, Shri-Pokar Ram, Constable and. Sh.Bhagirath
Singh, Head Constable, CBI Jodhpur as witnesses. They
were examined and cross-examined -during the course: of
oral enquiry proceedings. . All of them have agreed to the:

~ contents of the surprise check memo but. during cross—

examination Shri Raghuveer Singh stated that labour was
involved in- packing of the cargo when they visited the
factory while Shri- Bhagirath Ram stated that 14-15

~ cartons were found in packed condition while rest of the

cargo was still under the process of belng packed.

: The CO has presented Shri Vikram Singh; ‘CHA as a
defence witness. During his deposition he -has stated
that while filing the Shipping Bills for factory stuffing he
had not ascertained- from the factory the factual position

“regarding readiness of the goods to be exported. He has -

explained that Sh.Mahendra Supervisor of the factory °
had assured him that the goods would be packed by late
evening and on the basis of that assurance he ‘had
planned the stuffing for that day. The BW has conflrmed
that on instruction from' the CO he had telephonlcally ‘
enquired from the factory the status of readiness of the

"~ goods to be exported and availability of the containers

and in response Sh.Mahendra Supervisor had informed -
him that the goods were undergoing the process of
packing and labelling.- He has further stated that

Sh.Mahendra requested the CO to stuff the container in’
.. the morning of the next day. On examination by IO, the

DW stated that he had also informed the CBI officers that’
stuffing of the containers was rescheduled. for. the next
day. He has further stated that the 14 cartons were put

_in the container only for the purpose of ascertalnlng the

availability of the space in the container vis-a-vis the

- number of cartons planned to be stuffed for export.

Statement of this W|tness reveals that stufﬁng of the
containers had - already been postponed - for the next
morning before CBI officials who reached .the factory.
Moreover, .no stuffing had commenced in -the factory

when the CBI official visitéd, rather the cargo ‘'was- still

under the process of being packed -and labelled. The 14
cartons found in the -container were placed there not as
part .of the process of stuffing rather it was an exercise
undertaken to ascertain the space availability. :

- Sh. Mahendra Kumar Superwsor of the unit was'
also produced as a defence witness. He has categorically.” .
stated that he had. not instructed Sh.Mohan Das.to stuff

- the container._ He has also stated that'at about 1830
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‘hrs‘.,, ‘he had talked td the\t_CC’)f d\rer phone "and. it was

decided that stuffing should be postponed for the next

- day in.the morning in view of the fact that labelling. and

marking of the goods. had not been completed by them.

~ When cross-examined by the PO the witness stated that -

the 14 cartons in question were placed in the container in.-

order to ascertain as to whether space available in the .

container would be sufficient to: hold the full cargo -
proposed to be loaded in the container. Statement' of -

.-~ this witness also proves that the stuffing had: already .
- . been postponed for the next day before arrlva| of the CBI

team

The CO has produced a document in- his defence in

-order to prove that the charges framed against him ‘are
- not sustainable. . The document in questlon is a letter:

dated - 23.7.2003 from Shri H.D.Madan Superintendent -

S addressed to the Joint Commissioner, Customs, Jodhpur.
. -This is an explanation given by Shri Mdan in the matter .
- of failure to supervise subordinate staff. In.Para No.3 of
. the letter the officer has clearly stated that the request of -

the party for factory stuffing was received on 2\2 11.2002 -
during officer hours but the party informed that the work

of stuffing would. be undertaken thé next day. In.Para 7 .
- of the letter the ofﬁcer has clearly stated that no stuffing -

in respect of the unit in question was pending or due to
be done on' 22.11.2002.. Shri Madan _has also -

'~_’corroborated ‘the contents of this letter durlng the course -
5 of oral |nqu1ry proceedmgs e -

:. Durmg the course of exammatlon under rule 14-

" (18) of the CCS (CCA) Rulés 1965 the CO, has stated

that though . he had received the customs seals on
22.11.2002 at 1810 hrs yet ye could have proceeded for

‘examination and .supervision of the factory stuffing only
~ after the party provided him a vehicle for the purpose.

He has further stated that after:receipt of- the seals he ’

asked the CHA to enquire fromr the exporter as to
! "whether the goods. were ready for ‘stuffing -and the .

container had arrived. As per his statement the CHA

-informed him that. packing of the cargo might take time,
till midnight and in view-of this position the- stuffing was. _
postponed for the next day on request of the CHA.. He,
had further submitted that he immediately ‘informed the
‘postponement to Shrii Madan and . thereaftér " he
- proceeded for his residence.. He has also clarified that he -

kept the customs seals in his own possessmn for stufﬂng
of container on the next day i.e..23.11.02. '

N The CO’s version that there was no questlon of his .
- directing the party to stop stuffing is correct. During the .

~ whole inquiry proceedings .it has.been observed that the

- -CO had neither permitted stuffing in his -absence nor-

~issued d|rect|on to stop stuffing. The CO has also added

" -that the Inspector has to ‘ensure :before commencing the

"L;—stufﬁng that' the container is empty and accordingly he

. would " have "got the 14 cartons unloaded from the .
C contalner on his proposed visit in the next morning. Th|s '

e
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: version of the CO 'is also acceptable ‘because the
.Inspector has to_ensure before stuffing that the container

is empty and therefore even if the party kept 14 cartons -
in the container, the CO would have asked them to
unload the same before he could proceed to examine the

~ cargo and start stuffing thereafter, Moreover had the CO
- directed them to stop stuffing he could also have asked
- the party to unload the 14 cartons and this process would

not have taken ‘time of-more than 5-10 minutes. This
proves that neither the CO allowed the party to

. commence stuffing in his absence nor the 14 cartons
- found pIaced in the container were placed there as part

of the process of stuffing.

' Fmdmgs in respect of the artlcle of charge :

The artlcle of charge framed agalnst the CO states

that ‘he failed to examine the cargo and remain present .

during the course of factory. stuffing of the export cargo
of M/s-Nupur International Jodhpur-despite having been
issued the customs seals. I find that there is no.denial of
the fact that the customs seals were issued to the CO on
22.11. 2002 for the purpose of factory stuffing ‘and ‘the ..
same were kept in the possession of the CO when CBI
officials visited - the factory. In fact the issuance of
customs seals to him for stuffing on 22.11. 02 cannot
prove that there was failure or negllgence on: the part of

CO

. The evidence produced during the course of oral
“inquiry ‘proceedings both by the prosecution and - the
-defence -witness clearly proves that stuffing of the cargo
was postponed for the next day and therefore the CO
was not required to visit the factory on 22.11.2002.
Even the prosecution witness Shri Madan has clarified

- this position. The fact that packing of the cargo was still
. going on has been corroborated even by the prosecution
witness and in view of this fact as well as the statement
of defence witnesses placing of 14 cartons in the
-container . cannot be termed as commencement . of
stuffing of the export cargo. Even if it is assumed by
stretching of imagination that stuffing had started the CO
cannot be blaméd for the same, as he had not permitted
-the party to stuff the container in his absence. There is
nothing on record to indicate collusion on part of the CO
" because customs seals were in the possession of-the CO .
and even the prosecution witnesses. have. stated that
customs seals were not found in the possession of the

party. Stuffing of the cargo without seals cannot be
completed and therefore there is no indication of the CO
~ having allowed the party. to stuff the. contalner in his :

absence because the in .such a . case he would have - -

certainly handed over the bottle seals to the party wh|ch

© s not the case here . r

In view of the abqve, I'find_ that :
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necessary by me to reproduce the relevant part of Public Not|ce
No.1/95, dated. 12.1.95, whrch reads as under
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" (i During the course of oral proceedings it has been

established that the work of packing and labelling
of proposed export cargo was still in ‘process when .
the CBI team visited the Unit.

~_.(ii)‘- It has been . established ‘ that the CO has not :

directed any person of M/s Nupur International or

CHA to start stuffing without his presence..
(iii): It has also been .established that the CO has not
given customs seal to any person of exporter or

CHA.

" (iv) It has also been established that the stuffing of the

goods in the container had been postponed for next
date i.e. 23.11.02. Even the supervisory head i.€.
Superintendent - (Technical),- Custom Division,
- Jodhpur,. issued the seal to the CO and who was
*also to supervise the said stuffing at M/s Nupur
-International, categorically stated that the said
stuffing was postponed for the next day morning
i.e, 23.11.02. :

' -Th,us,_ when,_ the stuffing work had been postponed |

“for the. next day, ‘the question of examination of the

.cargo by CO and remaining. present on.22.11.02 for
stuffing purpose in the said factory does not arise and as
such his failure .to maintain. devotion to duty also does
not arise.. Therefore, the charges framed against the CO -
vide memo dated 18.6. 03 have not been establlshed and

_have not. substance

-

Before arriving at the conclusion, it -is ‘also considered

“(c) The export goods‘will thereafter bé examined by an
- Inspector of Central Excise under the Supervision of the
Superintendent. ~ The Inspector will  verify that the -
container is empty and thereafter get the aforesaid
export goods stuffed into the  container under his "’
‘supervision and will seal the container wrth the C &

'Central Excuse Seal.”

“From - perusal “of the aforesaid rule, it is evident that ‘the.
InspectOr was, entrusted with the work of v’érifying that the
_c'ontainer was empty and was also responsible for getting the '
aforesaid export goods stuffed into the container under his
s'upervision.‘ However the I'nspector'IWas required to work
under- “the over all’. superwsron of the Superlntendent of -

‘Customs and Central Excrse

Y
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‘ireads as under :

i

"day. Shri Vlkram Slngh CHA and Shr| Mahendra Slngh

- lemployee of M/s Nupur Internatronal ‘had stated that goods

Zcheck the avallablllty of space

1

;work of stuffmg of goods had started Even |f it is conceded

) ':even then I am of the op|n|on that in V|ew of’ Govt of’ Ind|a s
_,!lnstructlon No.(3) below Rule 11 of the CCS (CCA) Rules, no:‘ |

, action could have been taken until, and’ unless it'is proved that

jat |mproper and |Ilegal acts Para 2 of the sa|d |nstruct|ons

I

-

- show undue favour or ill-will in- his official dealings. .If.a
. position or to abet and connive. at improper and |llegal

for V|olat|on of Rule 3 of CCS (Conduct) Rules 1964‘ "

s

ito the notlce of the appllcant“ Shri Mohan Das, who was.

-9 From perusal of the surprlse check memo of the CBI, |t is
‘;'ewdent that Shrl H. D Madan Superlntendent had put “his
_ I;srgnature on lt However before the mqurry offlcer and also in :
_%'the letter Ann.A/4, wrltten to the Joint Commlssmner ‘he had

' ,_}stated that- stufﬁng of export goods was postponed for the next ‘

I%were belng packed and labelled and thlS fact was also brought\

" responsrble for packmg and labelllng work had also replled'-
that 14 cartons were loaded by h|m in the contamer in order to .

- ‘t10 From perusal of the facts -of the case, |t is not proved that'

'éthat the work of stuffing of" goods had started and the -
:Inspector had V|olated the procedure la|d down by Publuc Notlcef :

" INo. 1/95. lssued by the’ Collector Customs and Central Excrse, B

- , _;\the CO had mlsused h|s official position or. to ‘abet and connlve '

T

“ 1 " 2. While reiterating the: instructions issued in the -
o . MHA, OM referred to above, it is again stressed that a
N Government servant ‘must - be lmpartlal and must not.

- Government servant . is .found to misuse. his official .

acts, he would render h|mself liable for disciplinary action -

"1:11' Learned counsel for the respondents had vehemently'.
. /,:largued that the appllcant falled to. superV|se the work of

éstuffmg because he was not in-a- posrtlon to verlfy the’

correctness of the descrlptlon/Value of the goods wh|ch could )
, have resulted |n revenue loss to the’ government exchequer ,
;The superV|s|on work is also performed to ensure that. no
v§,contraband,good’s would be concealed in t_he export cargo.. |



'1'1'[3 In' such - circumstances‘,‘
‘ authorlty had not" brought any fact on’ record whereby non- " .
observatlon of rules of .stuffing had caused any revenue Ioss to
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'Thus not performlng the superwsuon work could cause serlous

Io'ss to the department No such plea had been taken in the

' reply and no such charge is ment|oned in the charge -sheet or -

the penalty order. Thus action of the CO has not resulted in

any revenue loss or renderlng undue advantage to the party

<

f .

I' find _that the disciplinary'

the department or- had resulted in rendermg undue advantage

- to the Company i.e. M/s Nupur Internatlonal

_ "14 In V|ew of the detalled reasons given by the |nqu|ry

ofﬁcer in the inquiry report as per page 64 to 72 of the OA,

"land also in view of the factual. posmon explalned this order 1.

. ,I
*am of the op|n|on that no case for imposing of penalty upon

|the appllcant is made out Therefore order of the rewsnonary

-,authorlty dated 4.9. 2006 (Ann A/1), order of the appellate
- nauthorlty dated 16 6. 2005 (Ann A/2), order of the dlsc1pl|nary

) "authorlty dated 31:3.2004 . (Ann.A/3). as well as the charge

.‘ memo. dated 18 6.2003 (Ann A/12) are quashed and set aside.
i ‘In the resuIt the OA is aI|owed with no order as to costs '
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