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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, 
JAIPUR BENG_H, JAIPUR .. 

. . 

. .Jaipur! the ~7,tJ.. (Jay of February, 2099 · 

ORIGINAL APPLIC.ATION N0.321/2007: 
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. ![HON'BLE MR~B.L.KHATRI~ AbMINISITRATIVE MEMBER 
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iiSubhash Chand ?harma, 
·:inspector, · 
:!Central Excise ~ommissjonerate~ 
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Versus 

Union of India through 
Chairma·n, 
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· Central. Boar.d of. Excise & Customs, 
Ministry of Finance, Department of Revenue, 
North Block, 

" ! 
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. ·11 2. 
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New Delhi. 

Chief Commissioner, · 
Central Excise, Jaipur Zone, 
NCR Building, Statue Circle; 
c-Scheme, 
Jaipur. 

The Commissioner, 
Cen.tral Excise·, Jaipur:-!, 
NCR Building, Statue Circle, 
C-Schenie, 
:Jaipur., 

Addi.Commissioner (P&V), 
·central Excise Commissionerate, 
NCR Building, Statue Circle, . 
C-Scheme, 
Jaipur. 

... Applicant 

, .. R~spondents 
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I
i\. (By Advocate : Shri Kurial Rawat, Sr.Standing Counsel, with 
i · · - Ms.Kavita Bhati) · . -
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Ii . ORDER 
I • 
i1 • . . • . . 

RER HON'BLE MR.B.L.KHATRI -
,I 
!I 
·I 
Ir . ,. The applicant has filed this OA against the ord~r of the · 

nevisionarj ·authority· dated 4. 9.2006 (Ann.A/1), order of the. -
1: - . . . . ... . . . . . . 

~ppellate authority dated 16.6.20Q5 (Ann.A/2) as well as order 

_. ·bf the disciplinary authority. dated . 31 . .3.2.004 (Ann.~/3). The 
·! . . - . 

disciplinar',i authority, vide Ann.A/3, · imposed up.on - the 
• 11 - - • · • • r 

applic'ant a penalty of withholding of three increments of 'his 
I - ·' - ·. -
1pay without cumulative effect under· -Rule 1 l(iv) of the CCS 
1: . . ' . ·-

:( CCA) Rules,· 1965. The appellate authority, vide Ann.A/2, , 
:r . . . - : 

:~educed the said' penalty to withholding· of two ·increments of 
11 . , . 

i1pay· without cumulative _effec~. The revisionary authority, vide 
I" . . . 

.. -i:Ann.A/i, further :red~ced the penalty to. withholdi_ng of one_ . 

ilincrement of pay without cumulative effect. · Through this OA; 

- \he ap:plicant has p~ayed for the following relief· : • _ .· 
-. II· -

;I 
ii 
!1" .) , a.- . To set ·.aside tlie order dated 31.3.2004 passed by the .. 

disciplinary . autho-rity .. and modify . the . order .. dated 
16.6.2005 passed by the Appellate Authority .and order 

·/I 
ii 
!1 
II 
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. dated 4.9.2006 passed by the Revision ·A~thority lnter­
alia imposing pen_alty-of withholding of one annual grade 
increment of pay without-cumulative ·effect of the humbte· 

. ·.applicant.. · · · 

To. direct the respondents .to restore the basic pay as he 
wo_uld got but· for the orders passed against him or 
modified on account ··of Memorandum dated 18.6.2003. 

· The applicant · should. also be · granted all. other 
consequential benefits as he would· have got but for the 
orders pass~d by the Disciplinary Authority ·and modified 
by the Appellate and- Revision Authority~ ·_. · 

To direct the respondents to continue- to pay 'the saiary 
and grant the increment which he .would have got but for 

·these impugned orders..'' 

Brief facts of the case are that disciplinary proceedings 
1; . . ' . . . . 

iJ wer.e initiated against the applica.nt, who· is an Inspector of 
Ir • • • ', ._ • •· · 

.1 Customs and Central Excise, Jaipur, under Rule 14 of the CCS _ . ... - - . . . . 

i 
- ·. !J. (CCA). Rules, '19~5, vide me~o dated- 18.6.200~ (Ann.A/l~) 

and_. on conclusion of 'the disciplinary proceedings, a penalty of · · 

' 
i; withholding of three in~rements ·of pay without cumutative 

. :1 
lj 

. ii effect under Rule-11(iv) of the CCS (C<;A) Rules, 1965, was 
11 

1: .-~ 
/ . . 
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i~posed u·pon him 'by the disciplinary authority vide order 
I . . . . 

dated 31.3:2004 -(Ann.A/3). · Facts of-the c'ase are that c;i firm 
I[ ., , 

i~e. · M/s Nupur International, Jodhpur,. had· presented two - · ii . . . ' . . . . ·. 
~hipping bills bearing No: 1953 and 1954 on 22.11.2002 for the 

t/ . . . · .. - . ' 

. ~xpo.rt of wooden furniture under DEPB. These shipping bills 

Were presented .ih Customs Division, Jodhpur, for supervision 
ii . ' 

~f stuffing. of their. export cargo in t~eir '.factory premises. 

· · ~xamlnation .and ·_supervision of factory ·stuffing of these 
j, . - . . -
&on.talners was assigned to the applicant by Shri ~LO.Madan, 
!' . . . . . - ' -
supefrintendent, and accordingly-the app_licant. was· issued two 

. !i - . .··. . . . 
·. pottle seals for· the _purpose of sealing .of the container. The. 

Ii . . . . -- -. . . -

.~isciplinary·authority issued the charge memo dated 1-8.6.2003 
ll - . . . . . 
(Ann.A.12) on the ground that the applicant while functioning 
:i . 
1~s Inspector in the Customs Division, Jodhpur,_ during the. year 
:Ii• ' . . • • • \' • ' ' ' 

. ;20Q2, failed to maintain devotion to duty and acted in a 
!! - . . -~ ; . . .· . . 
[.manner unbecoming of a government servant .inasmuch as he 
11 . . . . . ' . . 
I· .· . • . . . 

;jfailed t() -exam_ine the cargo ~nd remain presen~ during th~: 
Ii . . . : . . . - . 
i1course of factory stuffing of the export cargo of M/s Nupur ii"·. . .' . . . . ' . . . 
I/International, _Jodhpur, despite having been issued the Cusfom 

!/seals. -. Thus, he had contravened the -prov1s1ons. of ·Rule-
1 • • • . . 

;j.3(1)(ii)&(i.ii) of the CCS (Coriduct) Rules, 1964. After receipt of 
lj , . , , . . . .· . . 

!·the boUle _seals, the applica·nt was r_equired to proceed for the_ 
. . . 

Ir factory premises of M/s Nupur International for examination. of 
11 • . . "' • ' 

Iii the export ca~go intended to be stuffed in the containers. As· 

:. per- the ·instructions contained in public notice No.1/95 
} . .. - - . . . . . 

ii (C_ustoms) issued by the erstwhile Customs and Central ~xci!?e, 
i . . . . . . 

!1 Collectorate~ Jaipur, and Ministry's Circular No.6/2002~cu_stoms 
~ . 

:1 datea 23.-1.2002, th-e export goods a.re required to be stuffed 

:i and sealed .in the. presence of custo~s officers at the f~ctory of 
I - . - . 

. ' - ;: manufacture and will be exa111ined by the ,Inspector who will 

. ·-11 verify that the container is empty and thereafter get the I . ., . . . 
!I aforesai~ . export _g~ods stuffed into_ t~e containe·r under -his 

:/ supervision and w_ill seal 'the container with the customs bottle 
/, 
•I 

·ii 
- :1 

:I 

seal. ·However, in the case _of container No.APMU 276569-8, 

the applica_nt failed to ,examine the cargo and remain present· · 

11 during, the·· course of factory .. stuffing rather ·the container was 
. :1 

stuffed in his. absence. 
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3;. The inquiry officer submitted his report (Ann.A/7), 

wherein he had stated that the ·charges levelled· against t_he 

a,pplicant are not proved .. Howe.~er, the disciplinary authority 

issued a show-cause notice g·iving reasons for disagreement 
. . 

with the inquiry. report as per Ann.A/8 and then he imposed the 
i 

penalty .. 

4. During arguments, learned counsel for the applicant 

mainly relied upon the contentions raised through the OA and 

i,nter-alia made the following submissions : 

i) That the applicant has not been charged for violation of 

any specific rule/procedure as per the charge­

sheet/memo dated 18.6.2003 (Ann.A/12). 

ii) . No action has been taken against the supervisory officer 
. . ' 

i.e. Superintendent [Shri ,H.D.Madan], who has been let 

off, and the applicant' who was a subordinate official 

working under the over all supervision - of 

Superintendent has been penalized. 

·iii) There is no allegation that any revenue loss had been 

caused to the department or any undue favour. had 

been shown to the party or the applicant had misused 

his official position . 

• iv)' Shri H.D.Madan, Superintendent, had stated before the 

inquiry officer that stuffing was postponed for the next 

day; He had also relied upon the letter (Ann.A/4),. 
I 

·written by him to the Joint Commissioner, Customs, 

'Jodhpur, wherein, in sub-para (i), it was stated that the 

party at S.No.3 viz. M/s Nupur International; though 

filed the shipping bills in the day but requested for the 

stuffing to be dorie on the following day. 

· v) Shri Vikram· Singh, _CHA, in his statement [at page-53] 

h.as stated that he receiv.ed telephonic information from 

Shri Mahendra, an employee of M/s Nupur 
. . . 

International, that the goods had not so far been 
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packed and labelled. He also stated that this fact was 

- also brought to the n·otice_of the applicant on telephone. 

In the statement of Shri -Mahendra Kumar· dated 

16.12.2003- [at page-55] it wa_s· specifically mentioned 

. that he had inquired from Shri_. Mohan Das, an- employee 

· ; .of Nup-ur In.ternational, whether packing and labelli~g 

-work was complete, but _he replied that the work bf 

packing/label_ling yvas in progress·. At page-SS of the 
' ' . 

· statement, it was also stated that how 14 cartons were· . ' . . 

loaded in the container and it was replied that in order 

to see the availability· of space ih the container, 14 
- . ' 

cartons were placed in it by Shri Mohan Das.-

The check memo fails to -prove that 14 ·cartons were 

-part of the lot intended to be stuffed in the container . 

. The· CBI had :neither checked their serial number nor 

opened the cartons for matching the contents with the 

_export documents. _So, it cannot be concluded that the 

cartons _w.ere not plated_ in the container for checking' 

·the space availability .. Actually, the ca_rtons were placed 

only for checking _th_e space availability· as has been 

confirmed by th_e factory staff in inquiry~ 

Lastly; it is also_ contended that the bottle seals were_ in 

·custody. of the a·pplicant and that customs _s~als were 

-not recovered from the 'possession of the party ·or 
. ' 

·anyone else related -to the party and it cannot· be 

concluded that tt~e export cargo could not be stuffed in 

the container without the seals having been affixed. All _ 
' . 

.the· witnesses confirmed. that stuffing ·had commenced 

in the absence of the applicant. 

·!/ 4. -Notice of th_is- OA was given to the respondents, -who have 
I· ' r 

if filed _their reply op_posing the .d~im of the· applicant. Lea(ned _ 

: counsel for the resppndent_s has mainly relied upon the reply as 

' :1 .. also the a.dditional-affidavit filed .in resp.onse to the. rejoinder of 

!1 the applicant-, and iriter-alia made the following ·submissions : 
ii ' ·. - . ' . 
/' 

1 
I 
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That so: far as the contents made in para (i) above, the 

same were not 'admitted and it was submitted that it has 

been 'clearly me.ntioned in para-.4 . of the Sta.tement of 

ii .· · .. imputation of miscon_duct in support of _article~ of charges 

ii framed. against the CO· (Annexure-n). tha.t; "As per. the· 

·i 

,J 

" 'I 
Ii 
11 

ii-. 

,! . 

instructions contained· in public riotice No.1/95 (Customs) 

issued by the erstwhile Customs and Central Excise, 

Collectorate, Jaipur, and Ministry's· Circular No.6/20027 

Customs dated 23.1.2002, the export goods are required: 

to be stuffed and sealed in the _presence of. customs 

·officers at· the· factory of manufacture and will . be · 
. ' .. 

examined _by the Inspector who will verify that the· 

container is empty and· thereafter. get the aforesaid 

export g_oods stuffed intn the· ~ontainer under -his 
• r'· ; •. · . , 

supervision ·and· will· seal the.· container with the customs . . . 

bottle seal. ·It is pertinent to _mention that Section-34. of 

the Customs Act, 1962 provides that goods not to be .. 

unloaded or loa'ded ·except under supervi.sion of Customs 

officer.. Export procedljre h~s been defined in Chapter 3 

of the CBEC's Customs Manual of Instructions .. The la.st 

para of .the ~bove instructions stipulates that the abov~ is 
, 

the general procedure for export. unde.r EDI Systems .. 

However> spedal procedures .exist for specified schemes, 
. . . I . . 

details· of· which . may be obtained from the Public. 

Notice/Standing . Ord,ers issued by the resp~ctive 

·. Commissi_one.rate; . The· ·relevan~ Publi·c Notice ·issued in . 
. . . ' . . . 

the matter .is 1/95 (Customs) issued· by _the Collector, · 

Jaipur, . and violation of which has· been mentioned. in 

· Annexure-II of the charge sheet. 

I ii) That so far as the contents: _made in .para (ii) above, the 

same were not admitted and it was submitted that the 

::· defence is ·trying to club the word .'examinatron,.. with· . ' 
ii . 
ji. \ 

;; 'stuffing' by relying upon para (c) of the Public Notice· . 
11 

' I • • .' . • 

. ,· 

: No.1/95. It has been mentioned in the above public 
.·· .· . 

notice that th~ export goods will. be examjned by an 
' . 

Inspector of Central Excise under the Supervision of the 

Superintendent. The Inspector . wil.I yerify that the 

container ·is empty and thereafter get the aforesaid· 

.• 
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export goods stuffed into the container under his 

supervision and will seal the container with the Central 

. Exdse Seal. It is clear from. th~ above that responsibility 

of examination lies collectively on the Superintendent 

and Inspector whereas Stuffing is to be supervised py the 

Inspector only. The Superintendent was required to b.e 

·present during the examination of the goods as per 

norms prescribed by the Ministry vide Circular"No.6/2002 

- Customs dated 23.1.2002. Since in the fnstant tase, 

no examination was conducted till visit of the CBI officers 

and stuffing work was· being done, only Inspector was 

penalized. Had the team fo'imd the container fully loaded 

with export goods without presence of the Inspector, the 

Superintendent would have ·been charge-sheeted· in that 

case.· The case against· the CO is regarding his absence 

during the course of stuffing and not during the 

_examination. Further, examination can be done prior to 

start of stuffing of export cargo during its stacking 

position ·or during the s~uffing by choosing export cargo 

randomly as per prescribed· norms. 

:iii) That so far as the contents made in para (iii) above, the 

same were not admitted and it was submitted that all the 

export goods are subject to some incentive u·nder·various 

scheme which is based upon description/ valuation of the 

goods. Therefore, if the · officer assigned for the 

supervision work did not perform his duty, nobody would 

be able to verify the correctness. of.the description/value 

of the goods which may result revenue loss to the 

Government exchequer. Further, supervision work is 

also performed to ensure that the no_ contraband goods 

would be concealed in the export ·cargo. Thus,· not 

performing the supervision work can cause serious loss 

to the department. 

,1. 

That so· far as the contents made in. para (iv), (v) & (vi) 

above, the same were not admitted and it was submitted 

that it has been clearly mentioned in the "surprise check 

memo dated 23.11.2002 of the CBI that; "presently 
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II: · Stuffing is .taking place at.. LalJi Handicrafts, Prince Art 

1: . Exporter "·and Nupur International". _The defence- has. 
·I "" 
jr ___ - · failed .to explain -as to _what cqmpelled · Shri Madan to 
11· / ii' append his signature on' the said memo if he was "not in 

)/ agreement with its con.tents. Further! the to has a!so 

:1· - -appended his -signature o. n the surprise check merho· and 
11 

·ji he_ also. failed to explain. tha·t _what co~pelle.d co. to 
I 

11 

!I 

·.II 
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. It 
11· 
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" ' 
·append his signature on the said memo. Further, there 

. . J -
< I • ~ ' 

is nothing. on record which suggest that both Shri Madan 
. . ' . -. . . . 

·arid CO ha·d:i-etracted from appending their signatures on · 
. ' - . - ' 

the surpris_e. check mem.o ·dated 23.tl.2002. Meie 

· .. ,.retracting during the course of enqui1y and in the letter · 
-· . . , ·' .. - - \ . ·. . . 

dated 23. 7 .2003 (after 8 months of the incidents} could 

not b~ given any :Credence: ._. 

jl 

r·)_ ·.That so fa·r as the conte_nts made in para (vii) above, the 

JI ·same were. not· admitted ~rid it was submitted· that the 
'I :1 

!I 
- 'I 

11 

. Ii -
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~" 1,!11 

·defence itself is- fl?atirig. contradictory -- views in the · 

matter. Had the 14 ca~tons Were not the part of.export 
- - -

cargo then ~ow they tan be us~d for checking the 

_ ava_ilability of. space consumed in a_ lfn:e by putting ·them 

in the container. All the cartons which ·were required to 

· be stuffed in - the container APMlJ-276569-5 were· of 

·different: size ·as -· evidence from the . packing _list 

_ ·_ No·.2713/2002 dated 22.11.2002/ if ·stuffed· cartons were 

no~ part· of this packing list then in .. ~uch a ~ase how the 

space 'would be measured correc;:tly .by putting different·. 

size cartons in a container. This cle~rly shp~s that this.· is 
1: 
!f . an .afterthought.· Further,· the. abqve fact ·was ~-iso not · 

. ii \· - disclosed to the CBI t~am at the time of preparation of 
h . 

·. !I the surprise menio dat~d 23.i'l.2002 on which co has· 
1l . 

!I 
- I 

·1 -
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also appended his sigr:iature. 

-That so far as the ·contents. made ln para (viii) above, the 

same were _not admitted·_ and it: was contende~ that· 

availability . 'of -customs seals with the applicant -had 
. - . . . . - .. 

nothing :to 'do with_ the process of stuffing ratber the $eals . 

-·"were to be put ·on ·the stuffed container. -Therefore,- this 

_contention ·of th~ applicant i's of no help. 

~ 
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Ih the cou.nter reply,· learned counsel. for the applicant 
.;L-

~,~lled upo·n, t~e' statements m~de before the inq~i·ry officer, as 
;t . . . . . . . . .·. 

r:
1
eproduced. at page-60 of the ·charge report. He has 

~I . . . ' 

~pecifically relied on point No .. 8 and· 12, which read as under : · l . . . . . 
11 
d 

.11 
Ii 
lj 

. . . 
"8. PW3 i.e. Shri ·H.D.Madan stated that he did no.t tell. 

.the CBI team t~at s_tuffing was taking place in' M/s Nupur 

International atthe relevant point of time. · 

. . 

12 .. It was also stated by PW3 i.e. Shri H.D.Madan that 

on the request of party stuffing was postponed for the 

·; next day .. '~ 

-,I· 
• J(' I 

_fearned co~nsel for.'the applicant in rejoinder had. also relied . · 

µpon following ·finding of the inquiry officer : 
I. ' 

!I 
" ,I 

~'i) ' 
:i 
Ji. 
:1 

. rn) 
I . 

" 
. ~ : -

'I 

!liv) 
!I 

Ii 
j: 

i: 
ii 

During· the course of oral· proceedings it has 'been 
established that the- work of p·acking arid ·labeling of 
proposed export cargo '{Vas still iri p_rocess when the CBI 
team visit.ed the Unit. · 

It has been ·established that the co has not direc.ted any 
person of M/s Nupur International or CHA to startstuffing 
withou~ his ·prese.nce. ·. · · 

It has also be.en· established· tha~ the ·CO h~·s n_ot given 
customs seal to any persori .of exporter or CHA. ' . . -

. . 
It has also been establish~d that the stuffing of the goods 
in the container had· been postponed· for next day i.e. 
23.11.2002. Even the supervisory head · i.e. 
Superintendent (TechnicaJ), Custom Qivision, Jodhpur, 
who issued the .seal to the CO arid :who- was also to 
supervise the said stuffing at M/s-_ Nupur International,, ·· 
categ·orically stated that the said stuffing was ·postpo_11ed 
for.the· next day morning i.e. 23.11.2002."· _ · 

r 
:i ._ . . 
!16. · I have heard learned counsel for the parties and: perused_ 
Ii . . · - / · - · 

. ll the record. From perusal of the charge-sheet it is evident that 
Ii . 

;/the applicant has been charged· for viol_?tion of _instructions_ 

· . i/ contained i_n ·Public. Notice N?.1/95, is_sued by the_ Custom_s & 

ii Central Excise· C:ollectorate, Jaipur, ·as . per CBEC's Customs· 
. '11 . . ... · . ·. . . - ' 

- il Manual of Instructions. Learned counsel for th~ .. applicant had 
'I :l . . - . 

)! relied upon the_ charge-memo as also the disagreement note of , 
II . ,, . . ; . 
1i Jl.J ,.,/ -!I f"ll" . 
1i 
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~he 9isciplinary- authority with_ the inquiry re-port of the inquiry 
- ,[ . . - . . . - . 

-...... -- •l '• - ' 

.. ~fficer, which reads as L!nder_: · . 
. -ii - -

11 
i· . . 

"The findings of the inquirying authority that ,-articles of 

charge framed against· the -CO vide. memorandum d·ated 

· 18.6.2003 are. n'ot (proved haying· -been found not 
/ - ' - . 

agreeable. to .by the .disciplinary ~uthority .it. is expedient' 
- \ 

to . recbrd the reasons :fo_r, such .. disa"greement and the 
. . . . 

findings. of the· disciplinary. authority on article of charge . . 

in the following manner : 

(1) The_ ir;iquiry' officer. has· failed to evaluate the fact 

th~t.ail the pr?secution witnesses during the course . 

·of oral - inquiry proceedings ·have confirmed the 

- . conte.nts . of the surprise ~heck memo dated 

- 23.11.2002 whicn 'proves beyond dol!bt that 14. 

carto'ns were found stuffed in the container and 

·work of packin·g and labelling Was in progress at 

the time of visit of CBI officials while· the CO was 
. . - . 

not presen'f at the factory premises of. M/s Nupur 

- International, Jodhpur. 
. ., 

(2) i The co-ritention of ·.the CO that stuffing _ was 
. . . -

p~stponed for_ next day as .the work of packing and 

labelling. of the' export cargo was not complete by ' 
. . . . ·-

that time and he had i,nfqrmed this fact to Shri 

Harjeevan Das Mada·n,: Superintendent, is not· 

co_rrect. ·Had it been so, Shri Madan certainly wo_ul9 

have informed the CBI offic;als about the· samearid 
. : ,, 

CBI team would not have paid a visit at the factory . 
- . - .. - .... 

premises of M/s. Nupur International, Jodhpur. But 

. such did not h~ppen and-CBI tea·m paid a surprise 
- -

visit to the· premises of said factory; CBI officials 
. ' . 

-_had no idea. about the prace _of stuffing as by,·that 
. . . -

time the. stuffin·g detailil')g register had not tome 

-: Into the· possessi~n of ~he CBI offici~ls_. rather the 

. same carne into their possession afte-r 11.20. PM of 
. .- . .· . I .. . : 

, . -

,22.11. ?002, wh.ereas_ the tearn reache.d th~ site at 
- . -

about 11.15 pm of 22.11.2002. This· fact clearly 

·.--~· 
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indicates that the CO had _not informed Shri ·Madan 

about the fact of. po_stponement of stuffing of 

export cargo. 

(3) For arriving at the conclusion that articles of charg·e 

are not proved against the CO, the inquiry officer . 

has relied upon the statements dated. 19.11.2003 

of Shri Madan, Superintendent. But statements .of 

Shri Madan cannot be given any credence as the 

same are fuH of contradiction .. On the one hand he 

put his signature on the· surprise check memo 

dated 23.11.2002 confirming its contents while on 

the other hand during the course of oral inquiry he 

retracted from his earlier . statements. tendered 

b~fore CBI ·but failed · to explain that wh9t 

compelled him to append his signature on the said 

memo when he was not agree with its contents. 

( 4) The presence of 14 cartons in the container in its~lf 

· proves ·that .the party ·had st_arted ·the work of 

stuffing ·and. version o( the defence · witnesses 

namely Shri Vikram Singh and Shri Mahendra were 

nothing but an after thought as both of them were 

not present at the place of stuffing to look a~ter the 

· _work and check the space availaJ>ility. Moreover, 

as per surprise check memo the person present 
' ~ ~ 

.there ·did not confirm the version of. both. the 
-

witnesses. Had there been any direction regarding 

checking the availability of the space the person. 

namely Shri Mohan Das who was present there 

certainly would have told this fact to the CBI 

officials. Rather he told the search party that he hd 

received a telephone call that·work of stuffing was 
' ' 

to' be undertaken after visit of the officer as some 

officers had come from· Jaipur: 

(5) T;he contents of the surprise check memo dated 

23.11.2002 are correct as the CO himself has 

appended· his signature on the same confirming i~s 
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contents: Moreover, - during the· course of oral · 

· inquiry -also the CO did not raise any question over 

· the contents· of the-said memo.· 

The inquiry officer _has accepted the contention of 

the CO that work of the stuffing was postponed for 

the next day after having a telephonic talk with 

Sh.Mahendra on 2?.11.2002. But such an 

acceptance on the part of the inquiry officer is .not 

· correct in ·vie~ of the, fa~t. that . the CO had also · 

. contended that he had intimated this fact . to 

Sh.Madan ·also, whereas such was not the case as 

discusseq in para-2 above.· 

(7) ·The fact that wqrk of stuffing was going on in the 

. night ,of 22.11.20_02 at the time of visit of CBI team 

at tne factory premises of M/s Nupur International; 

Jodhpur, is further c::orroborated from the fact that 

besides presence of 14 _ cartons. in the container· 

No.AM PU · 276569-8. the work of· packing ,and 

labelling. was also in progress which has ·been 

confirmed by all the witnesses .. This simply mean 

that stuffing of the export cargo was intended on 

- that particular night only for which simultaneous 

v)tork of stuffing and. packing. & labelling was in 

progress." / 

':Thus, the disdplinary authority held that an the 'articles of 

•
1 charge framed against the CO stand proved and it. is 

I • 

: establisheo that by way of the above said acts of misconduct 
. . 

'.the CO has contravened the provisions of Rule-3(1)(ii) & (iii) of 

. · :·the CCS (Conduct) Rules, 1 ~64 . 

• 7.- In this connection, it is pertinent· to reproduce the ·· 

- . a'nalysis and 'assessment of evidence as also the . finding in 

. respect of articles of charge mentioned in the inquiry report,, 

.. which read as under: -- \. 

"Analysis and assessment of evidence : 
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.Ii The . case- in question: involves -two main issues. 
II. , One ··issue ·is. to decide as · to whether the CO was 

1

:1. . 
l . - negligent. i,n the performance of h!s duty by remaining 
,i absent from the place .of' factory stuffing of. the export , 

1

'!11 ' :. cargo in containers. The other question that has to be. 
11 decided is to ascertain as to whether. the co connived 

. ii with the party to allow -them stuffin_g in his absence and' 
·11 · provided them the customs bottle seal_s. The evidences 

1
/ that ~have come out during. the course of oral enquiry 
I proceedings_ are being diSCUSSed ·below in Order tb find. 

· 1. out a.s to whether. factory· stuffing of the cargo . was in 
~ progres·s in absence of the CO and if- so whether he had 

. _ I! allowed the party to do" so with .an assurance to the effect 
:- ji that he wc)uld provide the. bottle seals to them; · 

- // ·:During the course of oral .enquiry proceedings all -
II. .the prosecution documents· were exhi.bited. The surprise 
1! .- · . check memo dated 23.11.2002 states that when the CBI'"· 

· l/· -team visited the factory premises of M/s . Nupur . 
j! International,-Jodhpur, one·container was found to be in . 
1
1 

-_. the ;process-of being stuffed. The. charged .o.fficer was not 

1

11 found .. present· o'n the spot supervising t~e physical 
. i. . stuffing. This document also states that Shri Madan tol_d · 

J/ ·~BI that · stuffing was _ taking- place in· ·M/s Nupur 
!I International at·th·e relevanLpoi_nt of time. · · 

i! 
II 
11 

-_J 

_ . Public Notice No.1/95-:Customs _issued by- the 
-erstwhile Customs and. Central· Excise Commissionerate _ 
Jaipur· and· Ministry's Circular· No.6/20.02 Customs dated !I 

. ii · 2:3;°!.2002 have been produced by the 1iros~cution during 
- the 'co,urse of oral ·enquiry :proceedings to. prove that the 1r · 

export goo.ds are·required to be ·stuffed and sealed in the ' ! ... 
j p-resen·ce · of. Customs ·officer pt the factory · of · 

Ii · · manufa~turer and ·wm be exarnined by the Inspector who 
11 will. verify_ that the tontaiher is empty and. thereafter get 
Ji the aforesaid export goods _stuffed· into ·the container 
i! u·nder his supervision and will seal the container with the 
I! customs bottle seal. Shipping bill no. 1953 & 1954 have 

_ ~ . _ also been exhibited by the prosecu~ion whi<;;h prove thqt 
11 M/s· NupLir International·, Jodhpur had filed request for· 

· · 11 · factory stuffing of the export cargo on 22. fl .02 Bottle, 
- · 1'

1

1 .seals . registe·r· ·was also produced by the prosecution 
J which proves that two.· bottles se·als ·were issued . o~ 

j) · 22.1.1.0i to the CO fo.r. the purpose of factory stuffing of 
l'I_ : the export cargo. As per the documents produced by the - . 1 

I 
prosecution it is evident that" requ_est for factory· stuffing .. 

J · I of th~ 'export· cargo was received from the p~rty -on 
,: 2. 2.1.1.02 and _bottle seals ·issued to_ the c. O _prove that he 
Ii intended to .. supervis_e the· fac~ory stuffing that day .. 

· j/ -Surprise check memo dated· 22.11.02 proves that· 14. 

1

1

11

1 cartons· ·were found.· loaded in ohe container when. CBI 
team visited the fa~tory. 

If 
11 

I! 
11 

. ,[ 

11 

. . 

. The loading of 14 cartons .in one container· has been 
. termed· by the prosecution. as commencement of stuffing · 

., ll 

of export cargo in the container and .the CO has been : 
- . charged with qbsence during 'the course of factory_ 
. stuffing .of the cargo while the CO has denied the charge. 

- Ii 
Ji 

1: 

rw. _- .- .. · .·· -. - . - _. ·- ... 
- c . 

11 . 
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The prosecution· has produc;:ed nine witnesses in support 
of the charge while the co has cross-e.xamiried· them on 
the issue of his direction/permission to stuff the container 
_in his absence. One th.inywas not explained iri the surprise. 
check memo is the whereabouts of the customs bottle 

· seals issued to the CO .. the other point that was not 
clarifieq i.n the surprise check memo was readiness of the 
cargo for being stuffed into the container. During cross­
examination the co. has stressed o'h both these issues. 

When ~xamined by ·P.O._ all the . prosecution 
. witnesses expect -Shri Madan have fully agreed with the 
con-~ents of surprise check memo.' AS per their version 
fourteen cartons were fount{stdffed ·in the c6ntainer·when. 
the CB!te·am visited the factory. PW, Sh. Ranjeet Kumar 

. Goyal, TC has stated during .cross examination that none 
of the staff of. the factory had told the team anything to 
the effect that the container was being stuffed "either on 
direction or - by permission of the CO. ·This statement 
makes one thing very clear that the CO had not allowed 
the party ".to commence stuffing without examination in 

. his absence. In reply to another question· during cross­
examination,. the PW stated that all the cartons of the 
consignment were neither verified not counted by' th~ 
team. He further added that serial numbers of the 
cartons found lying ,in the container were neither verified 

_ nor: tallied with the Shipping Bi!l/Pclcking List. In reply tg 
another _ q\1estion the PW has stated that. neither the 
owner of the factory.nor any responsible·person in charge 
of the stuffing affafrs .was_available in the_ factory ·at the 
relevant point of ~ime. As per the statement of this PW . 
the bOtfle seal was not recovered .from the· factory or 
from the possession of any one related· to the factory. 

. Deposition .of this PW prov~s that the CO did not 
give the customs bot~le seals to any :one else ·arid he had. 
not asked the party to stuff the container in· his absence. 
Though .th_e question as to wnether loading_ of 14 cartons· 
in the container." standing in· the factory· amounts to . 
stuffing or not cannot be decided on the basis of the 
evidence of this PW yet it can be concluded that .no 
responsible person on behalf of the exporter was present 
in- the faetory when the CBI team visited it. 

Sh. Raniesh Chandra Kalia, PW2 has agreed to the 
contents of the surprise check memo but· durJng the 
course of cross examination. ·he has ·stated· that Sh. 
Madan had not. made nay statement before·. CBI· to the 
effect that stuffing ·was· going on· in the three factories at 
the relevant p_oint of time. This_ statement of the 'PW 
indicates : that ther~ w·as some confusion or 
communication· gap between Sh .. ·Madan· and the CBI 
team with respect to the fact of factory stuffing_ actually 
going at the relevant point of time. This PW has stated 

. that the CBI team did not· count the whole consignment 
that .. was 'proposed to' be stuffed in the container. 
Evidence of this PW proves· that the CBI team failed to 
ascertain the fact of readiness of th~ full cargo for 

·''fur/ ' 



,i 

' ( 

~ 

. !I 
!i 
·l-

·-;1 
1: 

I! 
ii· 
'I 
JI 

11 

ll 
I!. 
't 
I' 
ii 
ii 
11 

!I -
Ii 
JI 

I! 
11 

: ii· 
d· 
11 
I; 

-11 

Ii 
'I 
1\ 
'1 
11 

11 
'11· 

11 

ii 
11 

-!i 
ii 
11 

II 
I' 
I~ 
1! 

I~. 

Ii· 
ii 
11. 

' /: 

ii . 
1:. 
1 ~ - ' 
!i . 
11 

I! 
'it 

11 

it-
:1-
11 

Ii 

' 15, 

stuffing' of the>co~tainer in questlqn. This fact is evident · 
in view ·of the submissiOn of the co wherein he has 
stated that.the cargo was under ttie process of packing. 
Evidence ·of this PW also makes it clear that Sh. Madan · 

·had no· information with him which .could indicate that 
fa_Cto'ry stuffing was going on- in .the factory in question at . 
that time. What the. CBI team. has written in the -memo 
appears tO' be the result of misunderstanding regardin~ 
the actual stuffing and application for stuffing. · 

' . . . - . ""- ! -· 

Sh~M.M.Ratnu inspector CBI ·whp ·was. also . a 
. witness _to the proceedings· has· agreed to the contents of 
the chetk- memo in question. . However when cross -
exarriined by the c.o·. he. ha? stated that to th:e best pf. 
his memory some manager· was present in the factory 

-when they visited _it but the memo does_ not bear ·any.,_ 
referen'ce to such' presence 'or even the name of any 
manager. When" a·s_ked to state as to whether he had 

-counted the· cartons and checked their serial number with -
the shipping bill he .admitted that only 14 cartons were 
counted. by them bit serial number were not checked •. ~n 
reply to another question the PW stated that he did ·not 
seek any information, from :the ma_nager present in· the 

-factory.- The. PW has also stated that they did not tally 
the whole consignment· with the shipping bi.II· and the . 
patking list.· Deposition of this PW: p·roves that the,- CBI -

. . team c;lid not ascertain the fact as to whether p_acking of -
the whole. consignment was~_complete:when. they vi_sited. 
the factory. . . His deposition "also proves: that . no· 
responsible· person. tq sup.ervise factory stuffing ·on behalf 
of .the exporter was present ·in the factory when the ~o 
called-stuffing of the container was foun·d to.be go(ng on. 

- "f . . ' ' • 

Sh.Deepak ·Gaur, another PW who is. also a CBI 
' . 

official . has though :agreed to the authenticity of th~· 

•r. • 
ii . 

surprise check m_emo yet.' l)e has confirmed. that the 14 
cartons .found in th~ container were not match_ed with the 
Ship'ping Bill and packing list. - In reply to· another · 
q·uesti<?n · he -stated that one re.sponsible p~rson was 
present. in· the_ fattory but he faiJed- to · reme·mber-' his 
name. This PW hc;is also ,stated that he did not.make any 
enquiry .from the .responsible person as· he was .busy in 
counting the' cartons stuffed in the ' container. this, 
submission of the PW appears to be only an after thought, 
as it is alm'ost impossible' that any responsible person 
pre~ent ·in the·' factory' would not be _questioned by· the· 
CBI in an important' matter being examined against the 
party:...: Counting of- 14 carton~ found stuffed in the· 
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.container was ha~dly a 5-10 ,minutes' job and it could.not ' 
. , . have prevented the CBI team from · questioning_ the · 

factory offiCial had he been 'present there. This ·PW has 
,also confirmed that rest of the cartoi:i ~ propo1~d to be 
stuffed in the container were not ex·amined by tern which 
fact proves that the CBI team cannot confirm that the full -
cargo.was ready for stuff_ing of the container. ' ' 

i! . t' 
.ji 

·. Shri Vijay Singh)nsp-ector CBI has agreed to-the 
contents ·of. the check- memo - in· question. but in cross 
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examination. he has confirmed that ho instruction -was 
given by the CO to the party permitting them to stuff the 

· container in his absence. This PW has further ·confirmed. 
that the assistant' manager present in the factory at 'the 
time of CBI visit ··informed :them that Shri Mahendra had 

. informed them that stuffing would be done later on. 
During . cross examination this PW ha$· confirmed that 
they did not match the cargo With the Shipping Bill as the 

·Shipping Bill was probably in . the ·possession of Shri · 
Mahendra who was not present on . .the spot. Regarding 

·readiness of the .cargo_ for s~uffing the PW sta.ted that 
.. almost the goods W.ere ready. to be stuffed. This 
statement proves that ~he cargo was ·not completely 
ready. for stuffing otherwise Sh.Vijay Singh could not· 
have. used · the .. ·word. "almost"- in his ,statement . 
Regarding availability of the bottle. seal _with: the party 
this PW· has confirmed that the seals were not recovered 

. :from the · possession of . any of ·the employees of the. 
factory or from the· factory premises .. This submission of 

· the· PW proves that the ·co had ·no intention to allow 
stuffing of the containers in his ~bsence as the seals have 
not been recovered from the possession of the party. 

·. Sh.H.D.Madan, Supdt, who was produced as a PW ,· 
and who also a·ccompan.ied the CBI team on 22.11.02 has 
disagreed with the contents· of the surprise check memo .. 
He has clearly stated that. packing of the cargo intended. 
to be. stuffed in. the containers was· going. on ·at: the time . 

. CBI team reached the factory. --He has also clar-ified that 
he. ha9 not told CBI that stu_ffing was taking place that 
day in the factory premises of M/s Nupur International 
Jodhpu·r. This PW has also disagreed with his· statement 

.-dt.30.11.2002·. recorded _by CBI and·· produced as ·a 
prosecution document during oral enquiry. proceedings.-

_AS per the statement ·he·· had· told. 1CBI offidals that 
stuffing -was -goin_g on in .the factory of M/s· Nupur 
International while during kthe -course of oral inquiry 
proceedings he has stated. that he tendered no such· 
statement before CBI :officials as they did not pose any 
such question to him. During ·cross-examination this pw 
has stated that nothi_ng came to their notice at the time. 

· of factory visit to indicate that -the CO -had allowed the 
- ·party· to stuff the. ·container in. his ·absence. - Regarding 

readiness of the goods to be exported the PW has stated 
that the goods were· not ready for stuffing as packi-ng :of 
the cargo was still going on when the- CBI visited the 
factory. He· also confirmed that the CBI team did not 
examine the entire cargo- intended .for stuffing in the 
container. During the course of exa.mination .this witness 
has stated that two containers of this unit were marked 
to the CO on the relevant day but ·on request of the 
party, stuffing of both the containers was postponed for , 
the· next day as the goods to be stuffep were. not ready · 
for stuffing. Statem_ent of this witness makes the picture. 

·Very· Clear. His. statement .shows that though initially 
· ,request by the party for stuffing of .containers on that day 

was recei\red but 'due to th~ non-c.ompletion of packing_ of · 
the.goods the stuffing :was postponed for the next day on 
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request of the party. This statement of the·Pw-makes a 
clear. differenc~ between the request for st.uffing and 
actual stuffing.· His statement .. prove·s that request for 
stuffing w~s received on 22 . .11.2002 but actual stuffing· 
was postponed for the next day. Asper this statement· 

·the·· co. was not required fo .visit the factory on 
22.11.2002 as the exporter· himself" had requested for 

: postpone.ment o.f the stuffing. - · 

The prosecution produced Shri Raghuveer -Singh, 
Constable, Shri · P<;>kar Ram,. Constable and Sh.Bhagirath 
Singh, Head Constable; CBI Jodhpur as witnesses. They 
were examined and cross-examined ·during the course of 
oral enquiry proceedings .. All of. them have agreed to ~he 
contents Of the Surpris~ check memo but. durJng cross­
examination Shri Raghuveer Singh stated that labour was 
involv.ed in. packing of the cargo when they. visited the 
factory while Shri · Bhagirath · Ram stated that 14-15. 
cartons were· found· in packed condition w.hile rest of the 
cargo was still un,der the process of being packed. 

The ·oo h·as presented Shri Vikram Singh,--.CHA as ··a 
defence witness. During his deposition he . has stated 
that while filing the Shipping Bills fqr factory stuffing he 
had not ascertained-. from the factory the factual position 

··regarding readiness of the g·oods to· be exported~ He has · 
explain.ed that Sh.Mahendra Supervisor of the. factory · 
had assured him that the goods would· be packed by late 
evening and on· the basis of that assurance he had 

' ·. . r=-~, ' . .... 
planned the stuffing· for that day .. The DW has confirmed 
that on instruction from· the CO he had telephonically 
enquired from the factory the status ·of readiness of the 
goods to· be exported and availability of the containers 
and in response Sh.Mahendra Supervisor had informed 
him that the goods_ were· undergoing the process . of 
packing and labelling.· He has further · stated that 
Sh.Mahendra requested the CO to stuff the .container in 

. the morning of the next day. On examination by IO, the 
DW stated that he· liad also informed the CBI officers that· 
stuffing qf ·the containers was rescheduled. for~ the next 
day. He has fUrther stated ttiat the 14 cartons were put 

. in the container· only for the purpose of ascert~ining, the· 
availability of the space in the container vis-a-vis the 
number of cartons. planned. to be stuffed for export. 

· Statement of this· witness reveals that· stuffing ·of the 
containers had . alrea9y been postponed_. for the next· 
mo_rning before CBI officials who rea~hed. the . factory~ 
Moreover, . no stuffing had comrpenced ·in the ·factory 
when the CBI official. visited, rather the cargo was· still 
under the process· of being packed ·and labelled.- The 14 
cartons found in the ·c;:ontainer were placed there not as 
part .of t.he proc:ess of stuffing rather it was an· exercise 
undertaken to ascertain the space availability. 

. . ~ . 
\! 
~ . . 
!i . . ·sh.Mahendra Kumar Supervisor of_ the· unit was 
i
1
l also produced as· a defence witness. He has cat~gorica·11y· . 
! . stated that he ha. d- nof instructed Sh.Mohan Das. to stuff 
ii - the container .. He has also stated that· at abou.t 1830 

· 11 (>IV . 
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hrs .. , . he had talked to the, co. dve~ phone . and. it 'was. 
decided that stuffing should be· postponed for the. next 

· . day in»the morning in view of th.e fact that labelling. and 
markfng ·of the goods. had not been ·completed· by them. 
When cross-examined by the PO the witness stated that :. · 
the 14 cartons in· question were placed in the contaTner in · 
order _to ascertain as to whether space a·vailable ·in .the 
container would be sufficient to· hold the full . cargo 
propo.sed to be. loaded in the container. Statement of 
.this witness also proves .that th~ stuffing had already . 

. been postponed for th~ next ·day before an:-ival ·of the CBI 
team. 

" the co has ·produced· ,a document in his defence..i[l 
·order to prove that the charges framed against him are 

· not sustainable .. The do~ument in question .is a letter· 
dated: 23.7.200:3 from Shr! H.D.Madan Superintendent 

· addressed to the Joint Commission.er, Customs, Jodhpur. 
. This. is an explanation given .by Shri Mdan in the matter 
of f9ilure to supervise subordi.na·t:e· staff. In»Para ·No.3 of 
the letter the officer has clearly stated that the request of. 
the party for faetory stuffing was re'ceived on 22.11.2002 
during 'officer· hours but the 'party informed 'that the work 
.qf stuffing would· be t,mdertaken the next day, . In .Para 7 

.· of the .letter the officer has clearly stated that no stuffing . 
in respect of the unit in question was pending or due to 

. . • I . . . , 

. be done. on· 22.11.2002.. SHri Madan .·has also 
'··corroborated ·the contents of this letter·duri.ng the course · 

: of ·ara·1 inquiryproceedings. · · · .· '· ·· 

During the course of examination under rule 14-
(18) of .the· CCS (CCA) Rules 1965· the CO, has stated 
that though . he had received· the customs seals on 
22.11.2002 at 1810 ·l\lrs yet ye co.uld hav~ proceeded· for 

·examination and .supervision of the factory stuffing only. 
.after the party provided him .a· vehicle .for the purpose. 
He has further stated th~t after' receipt of- the seals ·he 
asked the CHA tb' enquire from· the exporter as to . 

, . whether the. goad·s. were ready . f<;>T stuffing ·and. the . 
. · coi)tainer had. arrived. As per· his statement the· CHA 

·informed him. that; packing ·of the cargo might take· time. 
till midnight and in vie_w of this 'position the stuffi.ng .was.· 
postponed for the riext day on request of -the <;:HA ... He. 
had further' submitted .that he immediately 'informed the 

·postponement to. · Shri . Madan and . thereafter ·.he 
. · proce·eqed .. for his residence . ._ He has· also clarified that. he· 

kept the customs seals in his own possession for stuffing 
of contain~r on the next day Le ... 23.·11.02. 

The CO's version that there was ho question of his 
directing the party to stop stuffing is correct. During the 
whole inquii-y proceedings .it has. been. observed that· the 

-.Cb had neither permi.tteo stuffing· in his absence. nor· 
· issued direction to· stop stuffing. The ·co has also. added 
'-that the Inspecto·r has to ensure :before commencing the 

'.' . stuffing that. the container .is. empty and accordingly he 
would · have · got. the 14 cartons ·'unloaded ·from the" 
contai'ner cm· his proposed visit in the .next m·orning .. This · 

(Jtr 

/ 
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Version of - the CO -is also accei:>table because the 

rl: " 
If 

. Inspedo'r has to_-ensure before stuffing that the container 
is empty and therefore- even if the party kept ·14 cartons 
in th~ container, the co would- have asked. them to 
unload the same ·before he could proceed to examine the 
cargo and start stuffing thereafter. Moreover had the CO 
directed them to stop stuffing· he could al?O have asked 
the party to unload the 14 cartons and this process would 
not have ta!<en 'time of-more thari 5-10 minutes. This Ir . 

. !I - . 
;i - . 
ii . 
I· 

prov.es that neither the_ CO ·allowed the party to 
commence -stuffing in his absence nor the 14 cartons· 
found placed in th~ container were placed there as part 
of the process of stuffing. 

, Findings in respect of the article of charge·: 

. The article of charge fram~d against the CO states 
that 'he failed to examine the cargo and remain present 
during the. course of factory. stuffing of the export cargo 
of M/s .. Nupur. International Jodhpur -despite. having been 
issued the customs seals. I find that there is no_ denial of 
tlie fa'ct th?it the customs seals were issued to the CO on 
22 . .11.2Q02 for the purpose of factory stuffing· and the .. 
same were kept in. the posses~ion of the .CO when CBI 
officials -visited· the factory.' In fact ttie issuance of 
customs seals ·to him for stuffing· on 22.11_.02 cannot 
prove that there was failure or negligence on- the part of 

- co. . 

The evidence produced during the 'cour·se of oral 
_ ·inquiry ·proceedings both by the ·prosecution and ·the 

-defence ·Witness clearly proves that Stuffing Of the cargo 
was postponed for the next day and therefore the CO 
was not requfred to visit the factory on 22.11.2002. 
Even the prosecution witness Shri Madan has clarified 
this position. The fact that packing of the cargo was still. 

. going on has been corroborated even by the pr_osecution _ 
witness and in view of this fact as well as the statement . 
of defence witnesses placing of · 14 cartons in . the · 
-container cannot be termed as commencement c;>f 
stuffing of the· export cargo. _Even if it is. assumed by 
stretching of imagination that stuffrng had started the co· 
cannot be blamed for the sanie, as he had not permitted 

·the party to stuff the container in his absence. - There is· 
nothing on record to' indicate collusion on part of the to 

- because customs seals were ·in the possession of-th.e CO 
and even the prosec,ution witnesses, have. stated that 
customs· seals were not found ih the possession of the 
party. Stuffing of :the- cargo without seal's cannot be 
completed and therefore there. is no indication of the. CO, 
ha,virig allqwed the party to stuff the. container in his. 
absence because the in .such a ·.case· he would have 
certainly handed ·over the· bottle seals .t9 the party which 
is not the· case here. 

In view of the above, I find that : 
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During the course o( oral proceedings it has been 
established that the work of packing and labelling 
of proposed export cargo was still in 'process when·. 
the CBI team visited the un-it. · · · 

. .(ii) .. It has .be~n . established ·that the . CO .has not· 

(iii} 

(iv) 

directed any person of M/s Nupur International or 
CHA to start stuffing without his presence .. 
It has also been .established that the CO has not 
gi.ven customs seal to any person of exporter or 
CHA. 
It has also been established that the stuffing of the 
goods in the container had been postpone_d for next 
date i.e. 23.11.02. Even the supervisory head i.e". 
Superintendent· (Technical),· CL!stom · Division, 

. Jodhpur,._ issued the seal to the co and who was 
' also. to supervise the. sa_id stuffing at M/s Nupur 
· ·International, categorically stated that the said 

stuffing was postponed for the next day morning 
i.e. 23.1i.02. 

I; 
. Ii 

T~us, when. the stuffing work had been postponed 
·for the. next' day; ·the question of ·examination of the 
.cargo by c.o · a,nd remaining .·present on, 22.11.02 for· 
stuffing purpo?e in the said factory does riot arise and as 
su~h his failure .to maintaip devotion to duty also does 
not arise .. Therefore; the c~arg~s framed against the CO 
vide· memo dated 18.6.03 have not been established and . . 

have not substance/' 

. i/ :· 

· l/'s. Before arrivrng at the conclusio_n, it ·is: also considered 

!I necessary ·by me to reproduce the releva·nt part of Public Notice 
:1 : . . . ' . . 

.i No.1/95, dated.12.1.95, which _reads as under : 
J . 

I' .I 

:1· 
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"(c) The export goods· '!Viii thereafter be ·examined by a·n 
· Inspector of Central Excise under the Supervision of the 
Super.intend~nt. , ·The Inspector will : verify that the · 
container is empty and thereafter get the· aforesaid 
export goods ·stuffed into the.· container under · hi~ · 

·supervision and will seal the container .with the C & 
Central Excise Seal." 

•I 

ii' From . perusal of the aforesaid rule, it is evident that . the 

. ·. )/ Inspector was .. entrusted yvith the work of verifying that_ the 

!/ . Container wa-s empty and was also responsible for getting the . 

aforesaid export goods stuffed . into the container under his 

1, supervision . .,, 
1' 

However,· th~ Inspector was requi_red to . work 

of the Superintendent of· . l under· the ~ver a11: .. supervision 

lj Customs and Central Excise. 
:1 

ii 
. ;i 

'I 
II 
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. ·19 .. ,, From perusal of the surpr"i's~-. check memo-?f toe CBI, it· is 

-;fevident that ·Shri H.D}i.ladan, .Superintehde~t, ·had ·µ·u·t" his 
·1 •. 
l! - . . . - . - ( 

:!signature on it. However, before the inquiry pfficer and also in - . 
q . . . ·- , . . . . , . . . 

.jjthe l~tter Ann.A/4, writt~n to the Joint Commissioner, he had·. 
. 11 - . . ' . . ... ~ . . ' 

. ·:1;tated that·s_tuffing of export gpods· was postpon~d for the n~xt . 

'!day. · Shri Vikram Singh, CHA, and Shri . Mahendra Singh, I . . . . . . . . 
. . :1employee · ~f. M/s · Nupur Inte_·r~atibnai.; ·had stated t~at" ·goods 

:1 . . . . . . • . ., • 

)!were being packed_ an~ la~elled and this fa_ct was a_lso_ brOught_. 

:Ito ·the notice of the .applit.ant.'· Shri Mohan Das, who· wa·s 
ll , . '. . , . . .. · , . . 

,!responsible for: packing and labelling· work, had also replied 

'.!that_ 14 cartons were loaded ·.by. him lnthe container in order t~ · 
I!· r • 

'.!check the av·ailability·of space. · 
:1 ': , , . . ,~ ' 
" . ' ! ,,. 
•I 
i! . - . . . 
r • - • • 

/!10,, . From perusal of tile facts of the ca~e, it is nqt proved that 
.j . , , ' . 
:!work of stuffing of goods had started. Even if it is conceped 

-:!that the ~o.rk of .stuf(ing of·. go_ods . h~d -starte_d· and the·. 
:I . . . . ·- . .· . . 

_ 'j'In~pector. had yiolated ~he procedure_ laid dow~ .by Pu~lic No~ice _ • 

· _ tNo.1/95- issued by the .Coll~ctor, Customs and Central, Excise, · 

·. :!even then I am _of the opinion. ~h~t i.n ~iew of Govt~ of Indi_a's 

.;!inst~ucti?n, No.(3) below Rule-11. of th~ ccs (CCA) .Rules, ,no:. 

;1 action could have· been taken u.ntil.. and:· unless it 'is proved that 
'I . . . . . . . 

. .;jth_e. co had misused his .official position or. to abet and cohriive · 
ti '\ .- -~ 

:1 at improper. and illegal ·acts... Para-2 of the said instructions '!' ·.. . . . . . . . 
·,!reads as under : - •· 

. I . ·~ 

·1 . ' 
'I 

. ti 
!I. 
! 
·j 

-:1 
:1 
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. !I 
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,I 
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"2. . While reiterating the·· instructions issued in the · 
. MHA, OM referred to· above, it is again stressed that a 
. Gove~nment servant ·must be impa·rtial . and must nof. 

show undue favour or ill-will. in his official dealings .. IL a 
Government servant is . found to misuse. his official . 

. position. or: 'to ·abet and. con~ive. at improper and illegal 
acts, he would render. himself liable for disciplfnary action · 
for violation of Rule 3 of CCS (Conduct) Rules,· 19·54·." · 

. 'I . . . . . . . 
· ,111. Le·arned counsel for the respondents··: had vehemently . 

:: . . " . . . . . . - .. ' - . ,:! argued t,hat the appUGant faile~· to. sup~rvise. the work.. of . · 

.. i stuffing because he · was. -not.·· .iri, -a: position to. :verify.' the· . 

. -:l correctness of the descr_ipti'on/Value of the goods which could_ 
:I . . - . . .- - . . . . . 

· 'J have result~d in revenue loss to the· government exc;heq~er .. 

. -. ~!I Tl:le . Sl1pervi§ion w9r~. i-s als~ ·p~rformed. to.- ~ns,ure · that ~o 
. I . . . 

'.!'contraband. _goods would be concealed in the export cargo,, 
" . 

·. ;j 
'I 

/'· :j 
. ' 
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I! . . . . . 
T~us, ·not performing. the supervision work could cause serious 

;i . ~ . . - . . ! • . ' . . 

ltj;ss to t~e. dep.artment. No ~u-~h plea had been tak~h in the 

· r~ply and no such ·charge is mentioned i~ the charge-:-sheet or 
1/ ' - ' 

the penalty order. Thus, action of the CO has not ·resulted in 
:i , -.· . ' . 

a,hY revenue: loss or renderi"ng undue advantage to the party. 
1!' ,', '. ' 
ii . 
11 

. ·I ·. 
·f13 .. Jn. such · c_ircumstances~.· r find . that the disci.plinary 

I/ I 
. ' . 

. authority had not· brought any fad on· record whereby non-
:1 . . . . . ' . ' 

ebservation of rules of .stuffing had caused' any revenue loss to 
i! ' . 
the .department or. had resulted in rendering undue advantage 
q . . ' • • ' 
I . . . 
~o the Company i.e. M/s Nupur International. 
l; .. 
/! 

.. if 

. :~4. : In view 0.f the detailed reasons given· by the i,nquiry 

:9fficer in the. inquiry report,' as per·page 64 to 72 of the OA, 

· i~nd also in view -of the factual p.osition· explained this order, .L 
'fl ' ' . ' ' . . . 

;/am of ·the opinion ·that no c~se for i_mposing- of pena.lty upon 

'. 

i/th~ _applicant Is made out. Therefore,· order of the revisionary 

Jauthority dated 4.9.2006 (Ann.A/1), ~rder. of the app:llat~ 
·· 1;authority dated _16.6.2005 (An·n.A/2), order of the disciplinary 

- i1 . ' ' . ' . . ' 

1/autho'rity da.ted_ 31:3 .. 2004. (Ann.A/3). as vyell as the charge 

-Ii nie':11o- dat~d is.6.2003 (Arin.A/i2)_ ·are q_uashed .and set aside. 

pn the result,.the OA i~ allo~ed with no order as to costs. 
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